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Preface 


Hermeneutics is ‘‘the theory or art of explication, of interpretation.” Its 
lineage goes back to ancient attempts to construct general rules for un- 
derstanding religious texts such as the Bible. Interest in biblical interpre- 
tation, however, was scarcely neutral and detached: the Sacred Text 
defined itself as normatively binding, and debates about textual meaning 
necessarily became debates about how lives should be lived. Legal texts 
are similarly normative for cultures recognizing their authority, so it is 
not surprising that similar controversies have developed in regard to 
methods of legal interpretation.” As E. D. Hirsch has written, traditional 
“hermeneutical theorizing was confined almost exclusively to two do- 
mains where correct interpretation was a matter of life and death (or 
Heaven and Hell)—the study of scripture and the study of law.’ 

Almost all aspects of a mature legal system—and ‘‘maturity” has been 
present at least since the Roman law system of some two thousand years 
ago—involve recourse to written documents, ranging from the wills of 
discrete individuals to the constitution of a modern nation-state. Of 
course, legal events more often require the reading of texts such as wills, 
custody decrees, business contracts, and the like than scrutiny of admin- 
istrative regulations, statutes, or constitutions. But what all such events 
do have in common is the necessity of interpretation, of giving meaning 
to the black ink on the white page. Though some argue that methods of 
interpretation may differ depending on whether a will or a constitution is 
being analyzed, few disagree that ascertaining the meaning of texts is a 
central reality of any legal system. 

The word hermeneutics entered American legal discourse almost 150 
years ago, when Francis Lieber, a German immigrant, in 1839 pub- 
lished Legal and Political Hermeneutics or Principles of Interpretation and 
Construction in Law and Politics with Remarks on Precedents and Authori- 
ties.* Lieber defined hermeneutics as “’[t]hat branch of science which 
establishes the principles and rules of interpretation and construc- 
tion.’’° He also expressed the anxiety sometimes attached to recogniz- 
ing the inevitability of interpretation: ‘[C]onstruction endeavors to 
arrive at conclusions beyond the absolute sense of the text, and. . . it is 
dangerous on this account.” Thus, he says, ‘“we must strive the mc -e 
anxiously to find out safe rules, to guide us on the dangerous path.’’ 
The debate, then as now, concerns what count as “safe rules,”’ 
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whether they can be “‘scientifically’’ established, and their independ- 
ence from political or other “interested” perspectives. 

The nineteenth century also saw the development of interest in what 
might be called ‘‘general” or ‘‘philosophical hermeneutics.” This ap- 
proach, associated with the work of Friedrich Schliermacher and Wil- 
helm Dilthey, attempted, in Roy Howard's words, to find ‘a theory of 
knowledge for the data with which the cultural [as opposed to the natu- 
ral] scientist works—such things as texts, signs and symbols of various 
sorts, rituals, images, examples of the fine and useful arts—in short, for 
such products as are the result rather of man’s deliberate ingenuity than 
of nature’s blind working.” In this way, all texts, including literary ones, 
came within the purview of the hermeneutic theorist. During the twenti- 
eth century, and increasingly within the last forty years, literary studies 
as a discipline has devoted more and more attention to the problematics 
of interpretive theory, and it is fair to say that the sophistication of the 
analyses has far surpassed anything that had previously occurred within 
the legal academy. 

Recent literary theory has emphasized the ubiquity of interpretation in 
the process of reading every text—even where it seems to us as readers 
that no active interpretation is taking place at all. This claim implies that 
not even the simplest text is immune to interpretive controversy. The 
constitutional requirement that the president be at least thirty-five, for 
example, is ‘clear’ only so long as one assumes a consensus, which now 
exists, about which calendar to use, in our case the so-called Gregorian, 
solar calendar. But some cultures, including Judaism, Islam, and China, 
compute dates on the basis of a lunar calendar, and someone who is 
thirty-five under one system might well not be thirty-five under the 
other. Identifying someone’s age turns out to be a delicate question of 
interpretation. 

One of the most influential contemporary approaches to literary analy- 
sis is ‘‘deconstruction,’”’ which is most often linked with the name of the 
French philosopher Jacques Derrida. Commenting on deconstruction as 
a strategy of reading, Derrida states that “the writer writes in a language 
and in a logic whose proper system, laws, and life his discourse by defi- 
nition cannot dominate absolutely. He uses them only by letting himself, 
after a fashion and up to a point, be governed by the system. And the 
reading must always aim at a certain relationship, unperceived by the 
writer, between what he commands and what he does not command of 
the patterns of the language that he uses.’”* More recently, Derrida has 
explained that “deconstruction used as a French word, means not ‘de- 
stroying’ but ‘undoing,’ while analyzing the different layers of a struc- 
ture to know how it has been built. Everything which is not natural has a 
structure, and has been built; and deconstruction is, to some extent, a 
way of analyzing the structure. . .. Deconstruction . . . emphasizes the 
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history of the construction and the different layers which have built this 
construction.” 

What are some of the implications of such an approach? Barbara John- 
son, a leading American deconstructionist theorist, notes the traditional 
emphasis on looking for what she calls the ‘‘bottom line’ of determinate 
meaning. ‘‘[W]hat deconstruction does,” she says, “is to teach you to 
ask: ‘What does the construction of the bottom line leave out? What does 
it repress? What does it disregard? What does it consider unimportant? 
What does it put in the margins?’ ’’!° Deconstructionist critics, including 
Derrida, Johnson, and the late Paul de Man of Yale, seek to show that the 
repression of certain questions from a discourse is not merely an occa- 
sional fact about it—and a signal of some kind of “imperfection” of the 
discourse—but rather a structuring principle that makes possible the dis- 
course itself. 

“Disciplines,” whether we call them law, literary criticism, medicine, 
or whatever, make very strong claims to unity, self-sufficiency, and de- 
terminacy, at least on the part of those who have adequately learned 
their modes of speaking. What a deconstructionist does is to point to 
repressed elements within a particular discourse and therefore to disrupt 
these claims and, beyond this, to challenge established boundaries and 
disciplinary demarcations. Indeed, it has been argued by recent theorists 
that the separation of one discipline from another—literature from phi- 
losophy, literary criticism from law—exemplifies the way the purported 
unity and coherence of a discipline are constituted by the repression of 
some set of issues and questions which become designated as alien or 
“other.’’ To learn to “think like a lawyer” is, among other things, to learn 
what kinds of questions not to ask at pain of appearing ‘‘nonlawyerly.” 
As Brook Thomas notes in his recent Cross-Examinations of Law and Litera- 
ture, ‘‘one result of the specialization and professionalization of knowl- 
edge’ that developed in the late nineteenth century was to break up an 
earlier ‘‘law-and-letters configuration” that had bound creative writers 
and lawyers together both in their personal relationships and profession- 
al concerns.'! As Thomas adds, “[A|lthough professional specialization 
led to important advances in knowiedge, it also led to the production of 
categories that excluded certain types of questions.’’ Almost inevitably, 
this kind of observation leads one to ask whether the acknowledged ben- 
efits of “advances in knowledge” might have been mixed, to whatever 
extent, with the less acknowledged costs of excluding ‘certain types of 
questions” from the self-confident discourse of the discipline or 
profession. 

It is such exclusions that recent literary theory has been most con- 
cerned to reveal (and to criticize), and one result has been the confluence 
of legal and literary interpretation that has resulted in this anthology. 
Contemporary theory has usefully analyzed how alternative modes of 
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interpretation produce different meanings, how reading itself is consti- 
tuted by the variable perspectives of readers, and how these perspectives 
are in turn defined by prejudices, ideologies, interests, and so forth. 
Some theorists have argued persuasively that textual meaning, in litera- 
ture and in literary interpretation, is structured by repression and forget- 
ting, by what the literary or critical text does not say as much as by what it 
does. All these claims are directly relevant to legal hermeneutics, and 
thus it is no surprise that legal theorists have recently been turning to 
literary theory for potential insight into the interpretation of law. This 
collection of essays is designed to represent the especially rich interac- 
tion that has taken place between legal and literary hermeneutics during 
the past ten years. 

We hope that the gathering together of these cross-disciplinary essays 
will prove useful to specialists in both literary and legal studies. We do 
not, however, imagine specialists to be our only audience, and we hope 
that readers outside these professional disciplines, including students, 
will find the essays to be as informative as they are challenging. With 
these nonspecialists in mind, we begin by providing the larger political 
context for recent controversies over legal hermeneutics. Thus, section I, 
on Politics and Interpretive Theory, illustrates the passionate debate 
over constitutional interpretation. Certainly one reason for such passion 
is the widespread belief that large political stakes rest on the answers 
chosen to questions of legal method and interpretive theory. 

Section II, on The Question of Method, then presents a broad range of 
perspectives, from ‘‘originalism” through ‘‘critical legal studies” and 
“deconstruction,’’” positions which focus on the main theoretical prob- 
lems in legal and literary hermeneutics. Here the selections dramatize 
the current controversies over such issues as intention, formalism, and 
the possibility of objective interpretation. All of these controversies in- 
volve the key question of whether an interpreter can remain separate 
from an external text and ultimately submit to the reading demanded by 
the text. In what sense, if at all, do texts exert control over what their 
readers make of them? Apparently simple at first sight, this question 
proves surprisingly complex when pursued. 

Practically everyone now admits that texts can be interpreted only in 
some ‘‘context.’”!? The obvious question then becomes how such contex- 
tual reading takes place, and how we decide what the relevant contexts 
are. The question is inconsequential only so long as everyone reads a 
text, whether a sonnet or a constitution, in the same way. Interpretive 
disputes most often arise precisely when there is no such common read- 
ing. The easy resolution of conflict by arguing that ‘“everyone knows 
what x means” is made impossible by the very fact that a litigant or a 
literary critic is challenging the asserted commonality. In law, the struc- 
ture of litigation, of course, involves turning to an outsider called a judge 
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who presumably provides a disinterested account of what the law re- 
quires. A central issue within law is therefore the ability to maintain a 
separation between disinterested legal analysis and interest-saturated 
political decision-making. Only such a separation allows the litigants to 
believe that well-trained judges will reach their verdicts without any 
taint of their personal political views. The decline of a belief in judicially 
produced right answers derived from techniques of right reading has re- 
cently led some analysts, especially those identified with critical legal 
studies (represented in this collection especially by Mark Tushnet and 
Clare Dalton), to assert that legal rules are determined by political and 
historical contingencies. Given these ambiguities of interpretation, many 
legal theorists have substituted for the hermeneutics of objective inter- 
pretation what Gerald Graff has termed a ‘hermeneutics of power,’’! 
where one emphasizes the political and social determinants of reading 
texts one way as opposed to another. Indeed, it is often suggested that 
the major reason for preferring a reading lies in the political conse- 
quences occasioned by it. 

This brings us to the final section, Rhetorical Politics. This section 
presents a group of essays that respond to the dilemmas at issue in the 
earlier debates by insisting that the terms in which the questions are 
posed be redefined. In particular, the reader will discover in this section 
a shift in emphasis from the search for a sound hermeneutical method to 
the elaboration of the rhetorical underpinnings of all interpretive argu- 
ments. The focus of attention here becomes the individual legal opinion, 
which is analyzed less for the abstract interpretive theories it may pur- 
port to incarnate than for the particular context in which it was written 
and the audience to which it was addressed. 

It will remain for the reader, of course, to decide whether the interac- 
tion between law and literary theory is a productive one or, just as im- 
portantly, whether the move from hermeneutics to rhetoric illustrated 
here resolves any of the anxieties that called forth the concern about in- 
terpretation in the first place. We can only hope that this collection of 
essays will foster a more general understanding and a deeper exploration 
of the issues and stakes involved in contemporary theories of reading 
cultural texts, whether legal or literary. 
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SECTION I 


Politics and 
Interpretive 
Theory 





Introduction 


The more general topics of hermeneutics concern all legal documents. 
Yet our introduction—and a large number of readings throughout the 
collection—focuses on one particular text—the Constitution of the 
United States. This emphasis reflects the concentration on constitutional 
interpretation by many of the theorists who have written in the past dec- 
ade about legal hermeneutics. Surely one reason for this concentration is 
the high degree of public controversy surrounding the Constitution. 
Given the linkage between constitutional interpretation and politically 
urgent issues such as busing, abortion, or affirmative action, more rides 
on how the Constitution is interpreted than on, say, how a particular 
state statute is construed. ‘“‘What the Constitution means” takes on im- 
portance when the interpretation directly affects public policy toward so- 
cial problems and political conflicts. 

These effects derive, in part, from the coercive power of the state that 
can, in the name of the Constitution, be brought to bear against recalci- 
trants. But another, more subtle but no less real, effect involves the re- 
spect, indeed some would say veneration, accorded the Constitution 
within American political rhetoric (even if not necessarily practice). Inso- 
far as people believe that the Constitution is a repository of wisdom on 
which the vision of social order and justice contained in the Preamble 
depends, any statement that the Constitution “requires” or ‘‘prohibits” 
certain conduct is viewed not only as a factual assertion about the law but 
as a normative principle with moral weight. To be able to invoke the 
Constitution in the defense of one’s position is thought to be no small 
matter. 

Invocations of the Constitution—and disputes about rules for its inter- 
pretation—are likely to be made with greatest intensity in times of politi- 
cal conflict. As Michael Kammen has said, “Ultimately, . . . for better and 
for worse, it is ideological conflict that most meaningfully calls attention 
to the Constitution.”! The recent burst of interest in constitutional inter- 
pretation certainly corroborates Kammen’s claim. 

American politics in the Reagan era is probably more self-consciously 
ideological than at any time in living memory. A focus on consensus and 
only marginal differences between the two major political parties have 
been replaced by a choice between sharply contrasting visions of political 
life. Surely no recent president has come to office in such ostensible 
commitment to a “revolutionary” approach to government. Part of this 
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revolution involves an attack on, and reordering of, the judicial branch of 
the national government, which has been accused of collaborating with 
(and at times leading) an illegitimate deviation from the ideal govern- 
ment established by the Constitution. For example, William Bradford 
Reynolds, the assistant attorney general in charge of the Civil Rights Di- 
vision of the Justice Department, has specifically attacked Supreme 
Court Justice William Brennan for his alleged vision of ‘a radically egali- 
tarian society.” Indeed, according to Mr. Reynolds, ‘Nothing threatens 
our civil rights and political liberties more.’’”* It is not surprising that an 
administration with such views has attempted to change the direction of 
the judiciary as new judges are appointed. 

Most presidents have chosen judges from their own political party, but 
no other administration in modern times has so self-consciously empha- 
sized constitutional ideology in choosing judicial nominees. This phe- 
nomenon became especially visible with the nominations of William 
Rehnquist to succeed Warren Burger as chief justice of the Supreme 
Court and of Antonin Scalia and Robert Bork to join the Court as associ- 
ate justices. All three nominees were chosen in significant measure be- 
cause of their perceived devotion to achieving conservative political 
results through judicial interpretation of legal texts. But that, of course, is 
a tendentious way of putting it. These justices and their supporters 
would argue instead that the political consequences of their interpreta- 
tions are simply a function of required modes of construction that are 
independent of the political results they generate. Indeed, many sup- 
porters of Justice Brennan would make the same sort of defense against 
those critics who viewed him as inappropriately seeking liberal reforms 
through his legal decisions. In precisely this way, debates between politi- 
cal conservatives and liberals now often take place, not in direct en- 
counters over specific solutions to social problems, but through clashes 
over differing approaches to constitutional interpretation. 

The emergence in the past decade of a vigorous right-wing conserva- 
tism has served, among other things, to move what had appeared to be 
merely esoteric debates about constitutional interpretation from the 
pages of the law reviews to the headlines of the nation’s newspapers 
and magazines. Ten years ago, speaking at the University of Texas Law 
School, then-Justice Rehnquist, already recognized as the leading intel- 
lectual proponent of a conservative turn by the Supreme Court, de- 
scribed his role as consisting only of the enforcement of the 
understandings and values that “may be derived from the language 
and intent of the framers’’ of the Constitution. He presented in invidi- 
ous contrast the proponents of a so-called living Constitution, who, he 
alleged, wish to substitute ‘some other set of values’ in place of the 
original ones. He denounced this theory as a ‘‘formula for an end run 
around popular government” insofar as it legitimizes the imposition by 
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appointed federal judges of “a rule of conduct that the popularly elect- 
ed branches of government would not have enacted and the voters 
have not and would not have embodied in the Constitution.’ 

Robert Bork, while a law professor at Yale, had made similar argu- 
ments in the early 1970s. Appointed by President Reagan to the Court of 
Appeals for the District of Columbia in 1981, Bork stated in a 1984 lecture 
that “’[i]t is necessary to establish the proposition that the framers’ inten- 
tions . . . are the sole legitimate premise from which constitutional analy- 
sis may proceed.’”* Justice Rehnquist’s and Judge Bork’s remarks were 
short and to the point, yet few nonreaders of law reviews became aware 
of them. Things are different now, in large part because of the dramatic 
public support given to similar views by Attorney General Edwin Meese, 
who made headlines when he raised the question of constitutional inter- 
pretation in a 1985 speech before the American Bar Association.° The at- 
torney general is no philosopher and his remarks were scarcely 
systematic, but they nonetheless triggered an important public debate 
whose ground had been laid by such writers as Rehnquist and Bork. 

Meese invoked the writtenness of our Constitution and the conse- 
quent authority this writtenness presumably engenders. ‘The preserva- 
tion of liberty required a document of clear and common language that 
created limited powers. .. . A written constitution was to serve as an ex- 
ternal tangible check on any arbitrary exercise of governmental power,” 
including the arbitrariness of which judges could themselves be capable. 
Judges were thus to remain faithful to the boundaries of the written text, 
a text which was itself the repository of specific ideas held by the eigh- 
teenth-century authors of the initial 1787 document. 

For Meese, the oath of office, where judges pledge to be faithful to the 
Constitution, entailed a promise to enforce only the original meaning of 
the founding document. Any danger of judicial arbitrariness would be 
obviated by adherence to “strict rules’’ by which “they would be hedged 
in by the common law regard for precedent.”” Regrettably, says Meese, 
this promise has not been observed: “[T]oo many courts have become 
more policy planners than interpreters of the law.’”° The contemporary 
Supreme Court, not to mention myriads of lower-court judges, have ex- 
hibited ‘a greater allegiance to what the Court thinks a constitutionally 
sound public policy than a deference to what the Constitution—its text 
and intention—may demand.” Meese complains that modern judges 
tend to view the Constitution as ‘’a transitional document that takes its 
meaning from the circumstances of each age. It is argued—and taught— 
and decreed—that in order to keep the Constitution viable its language 
and original meaning must often be ignored or blatantly changed by ju- 
dicial opinion.” Meese calls on the public to join him in opposing such 
revisionism. 

The attorney general goes on to offer a new standard by which to test 
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judges (and judicial nominees): a ‘Jurisprudence of Original Intention’ 
to guarantee that constitutional ‘‘meaning [is] not to be changed by ordi- 
nary interpretation.’’ This approach would require judges to ascertain 
the intentions of the initial authors of the relevant constitutional text, 
whether the Founding Fathers of 1787 in regard to the body of the Con- 
stitution or the 1868 framers of the Fourteenth Amendment. He assumes 
both that we can discover, through diligent historical research, what 
these authors intended their words to mean and that subsequent genera- 
tions are bound by these intentions. According to the attorney general, 
such a jurisprudence “would produce defensible principles of govern- 
ment that would not be tainted by ideological predilection,” for all 
judges would be constrained by the presumptively similar lessons to be 
learned from study of the background of the constitutional text. 
* * * 

Meese’s talk focuses on several specific constitutional problems that 
exemplify his concern for historical fidelity and suspicion of judicial in- 
novation. Part of the reason his talk received much more attention than 
the similar speeches of Rehnquist and Bork is that the attorney general 
offered a particularly volatile illustration of what consequences the 
acceptance of his theory might entail. He seemed to call into serious 
question the judicial application of the protections associated with the 
Bill of Rights’—including such basic notions as freedom of speech, free 
exercise of religion, and the prohibition of an established church— 
against action by the states. Lawyers refer to this application as the ‘‘in- 
corporation’ of the Bill of Rights into the Fourteenth Amendment, a 
twentieth-century development with a complicated genealogy. 

Chief Justice Marshall had ruled in 1833 for a unanimous Court that 
the first eight amendments apply only to the national government. States 
were therefore presumably free to establish religions, infringe speech, 
and engage in a variety of behaviors forbidden to Congress. These were 
not mere hypothetical possibilities: Massachusetts, for example, had an 
established church until 1833, and southern states regularly prohibited 
the distribution of abolitionist tracts even to whites, let alone to slaves. 

Probably the most important legal consequence of the Civil War was 
the passage and ratification of the Fourteenth Amendment in 1868, 
which among other things prohibited the states from abridging the 
‘privileges and immunities of United States citizenship.” Some com- 
mentators argued that the framers of the Fourteenth Amendment in- 
tended this clause to apply the Bill of Rights to the states, thus overruling 
Marshall’s earlier decision, just as the very first clause of the amend- 
ment, establishing citizenship by birth, overturned the Dred Scott deci- 
sion, which had held that blacks were constitutionally barred from being 
treated as United States citizens. There has been little serious debate 
about the first clause, and many would say that the reason is the clarity 
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of both the language and the intentions underlying the language. Were 
the language and intentions as clear in supporting the application of the 
Bill of Rights to the states, then Meese’s own argument would presuma- 
bly have to support such an application. The language, however, is noto- 
riously unclear, and there is no agreement about the probable meanings 
intended by its drafters. 

The Supreme Court first interpreted this clause in the 1873 Slaughter- 
House cases.* The majority opinion has traditionally been read as re- 
jecting the view, articulated in the dissenting opinions of four justices, 
that the clause applied the Bill of Rights to the states. Furthermore, the 
Supreme Court engaged in a full-scale debate about the original inten- 
tions behind the Fourteenth Amendment in a 1947 case, and the majority 
firmly rejected Justice Black’s argument that the Fourteenth Amendment 
was intended by its drafters to include the substantive protections of the 
Bill of Rights.’ 

One might think that this background, however complex, had settled 
the issue of the application of the Bill of Rights to the states, but that is 
not at all the case. The Supreme Court may have decided that the authors 
of the Fourteenth Amendment had no intention of applying the Bill of 
Rights to the states; nonetheless, the Court has held almost all of the 
provisions of the Bill of Rights applicable to the states by ‘‘incorporating” 
them as part of the “due process” that the Fourteenth Amendment also 
requires from the states. Although particular theories differed, many dif- 
ferent judges over this time found that the preservation of central con- 
ceptions of American liberty required that states be held to the same 
limits as the national government. 

The history of this development covers almost a hundred years, begin- 
ning in 1886 with the incorporation of the right to just compensation 
when the state takes private property. In 1925 came the application of the 
free speech provisions of the First Amendment; the prohibition of state 
establishment of religion followed two decades later, in 1947. This deci- 
sion was probably the first to generate widespread public discussion 
(and dissension), especially when, in 1948, the Court invalidated a policy 
of an Illinois school board that had allowed children to be “released” 
from school during the day in order to study religion. The 1947 decision 
also served as the ultimate basis for the extremely volatile decisions in 
1961 and 1962 striking down school prayer laws in New York and Penn- 
sylvania (and, inferentially, in all the other states that had adopted simi- 
lar policies). Perhaps the most controversial of all, though, were a spate 
of decisions involving the rights of criminal defendants. In 1962, for ex- 
ample, the Court held that the Constitution prohibited the use in trial of 
evidence that had been seized by the police in violation of the Fourth 
Amendment. Similarly, in 1966, the Court promulgated the famous Mi- 
randa warnings, which had among their consequences the exclusion of 
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confessions by defendants who had not been suitably advised of their 
right to remain silent. Although little public opposition is heard to the 
requirement, announced in 1963, that the state provide a lawyer to an 
indigent defendant, there is widespread antagonism to the exclusionary 
rule, which is often perceived, in Justice Cardozo’s vivid phrase, as let- 
ting the burglar go free because the constable blundered. 

The Reagan administration has publicly called for a constitutional 
amendment allowing at least some kinds of prayer in the public schools 
and for an overruling of the Miranda decision. Part of what lies behind 
the attorney general's argument, then, is an animus against the results 
achieved by the decisions of the 1960s. The argument focuses, however, 
not so much on the particular results as on the method of incorporation 
by which they were justified, in particular the seeming willingness of the 
Court to ignore the presumably limited intentions of the Fourteenth 
Amendment's authors in regard to applying the Bill of Rights to the 
states. “[N]Jothing can be done,’’ wrote Meese, “to shore up the intellec- 
tually shaky foundation upon which the doctrine rests. And nowhere 
else has the principle of federalism been dealt so politically violent and 
constitutionally suspect a blow as by the theory of incorporation.” 

What generated headlines, of course, was the context of the attorney 
general's speech. Not simply abstract remarks, they announce a percep- 
tion that many contemporary judges are illegitimately imposing idiosyn- 
cratic political values when they attempt to prevent states from engaging 
in behavior that would be clearly unconstitutional if attempted by the 
national government. Moreover, the attorney general implicitly promis- 
es that something can and will be done about this infringement of state 
power, including the appointment of judges willing to reconsider the 
legitimacy of the incorporation doctrine itself. This would, among other 
things, put in seeming jeopardy the duty of states to respect the freedom 
of speech. For obvious reasons, opponents of the attorney general wish 
to defend the legitimacy of the current understanding. 

Meese’s speech was not only widely reported, but also vigorously 
scrutinized and attacked. In the Los Angeles Times, for example, the dis- 
tinguished historian Henry Steele Commager argued that ‘Meese Fails 
Course in Constitutional History,””!’ inasmuch as his argument called in- 
to question the legitimacy of much of the handiwork of the Supreme 
Court going well beyond simply contemporary decisions. A writer in the 
Baltimore Sun attacked ‘‘The Radical Jurisprudence of Mr. Meese.’’!! 

Perhaps most notable was the response, both direct and indirect, de- 
livered by two sitting justices of the United States Supreme Court. Criti- 
cizing Meese’s comments about the incorporation of the Bill of Rights, 
Justice John Paul Stevens accused the attorney general of insensitivity to 
the “profound importance of the Civil War and the post-war amend- 
ments on the structure of our government.” In addition, Justice Stevens 
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indirectly pointed to one important feature of Meese’s argument that is 
true of all “intentionalist’’ positions—the potential for a sharp clash be- 
tween attempts to follow original intentions and the traditional legal re- 
spect for previous judicial decisions. To be sure, Meese had invoked the 
authority of precedent and criticized judges for contemporary deviations 
from it. Yet Justice Stevens noted ‘‘that no Justice who has sat on the 
Supreme Court during the past sixty years’”’ has questioned the legitima- 
cy of incorporating as limits on state action the prohibitions on regulating 
speech that have been deemed part of the First Amendment.” An anti- 
incorporationist argument has the potential for massive instability in 
what has come to be settled law. 

Ironically turning the methodology of intentionalism on the attorney 
general himself, Justice Stevens raised the possibility that he had “mis- 
construed the speech” given by Meese “and that [the attorney general] 
did not actually intend his recommended ‘Jurisprudence of Original In- 
tention’ as a rejection of the proposition that the Fourteenth Amendment 
has made the First Amendment applicable to the States.” However, says 
Stevens, “if there is ambiguity in the message that was conveyed by an 
articulate contemporary lawyer last July, is it not possible that some un- 
certainty may attend an effort to identify the precise messages that equal- 
ly articulate lawyers were attempting to convey almost two hundred 
years ago?” And the justice goes on to dispute Meese’s specific recon- 
struction of late eighteenth-century attitudes concerning the intersection 
of religion and state, about which Meese had criticized the Court regard- 
ing its pronouncements on the issue. 

Perhaps the most significant attack on Meese’s views was that deliv- 
ered by Supreme Court Justice William Brennan, the first selection re- 
printed below. No judge more clearly incarnates what Meese opposes, 
and Justice Brennan took little time to prepare a full-scale answer, which 
he delivered as part of a symposium at Georgetown University on “Text 
and Teaching.’ It is relatively unusual for a justice to speak publicly 
about contemporary controversies, and Justice Brennan’s talk, though 
without overt reference to the attorney general, also generated head- 
lines. In addition to headlines came scrutiny and, in some cases, criticism 
as vigorous as that directed at Meese. The Wall Street Journal, describing 
Justice Brennan as a “Voice from the Past,”” viewed his remarks as “the 
death-raitle of respectability for judicial activism.’ In turn the attorney 
general further responded to Justice Brennan and other critics in a 
speech before the Federalist Society, the second selection reprinted 
below. 

The Wall Street Journal assumes that there is an identifiable mode of 
behavior called “judicial activism,’ though almost no judges have ever 
described themselves as ‘activists.’ But in addition the Journal implies 
that one’s propensity to be a “judicial activist’’ depends on the approach 
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to constitutional interpretation that one adopts. In particular, there may 
be a tendency to identify intentionalism with political conservatism, giv- 
en the extent to which Meese and the Reagan administration have car- 
ried the banner for that position; concomitantly, anti-intentionalism 
would presumably be identified with the political Left. Though there 
might be a modicum of truth to this identification if one focuses exclu- 
sively on some of the debates occurring in the mid 1980s, it is surely false 
as a general proposition. 

Recall, for example, that Justice Black, in the 1947 debates about the 
meaning of the Fourteenth Amendment, had based his argument on the 
intentions of the framers of the amendment. Indeed, Justice Black, who 
was one of the major forces behind the Court's increased willingness to 
protect controversial speech against state interference, based his juris- 
prudence on the premise that the intentions of Madison and Jefferson, 
the ostensible authors of the First Amendment, determined its meaning 
and that they intended speech to be “absolutely” protected. ‘It is my 
belief that there are ‘absolutes’ in our Bill of Rights, and that they were 
put there on purpose by men who knew what words meant, and meant 
their prohibitions to be ‘absolutes.’ ’’!° Thus, the admonition of the First 
Amendment that Congress pass ‘‘no law” abridging freedom of speech 
served as the basis for striking down what many regarded as reasonable 
regulation of speech. 

* + + 

As already suggested, few of the participants in the contemporary de- 
bates about constitutional interpretation, regardless of their place on the 
political spectrum, unequivocally deny that judges have a duty to respect 
the constitutional text. Indeed, the debate tends to take a highly stylized 
form, dictated by the conventions of American legal and political rheto- 
ric. There are three standard questions (and their standard affirmative 
answers): First, ought we to expect judges to stay within the confines of 
the Constitution that they are appointed to interpret? Second, do there 
exist particular methods of approaching the constitutional text that allow 
us to distinguish between legitimate interpretation and_ sheer 
fabrication? It is as difficult to give a negative answer here as to the first 
question, unless we seemingly wish to commit ourselves to a radically 
relativist posture that could not tell the difference between interpretation 
and invention or, indeed, sanity and lunacy. The third part of this stan- 
dard triad involves showing that a given judge has violated the interpre- 
tive standards whose existence we have presumably validated by our 
answer to the second question. The judge would thus be exposed as be- 
having illegitimately and as worthy of censure. 

One aim of this book is to turn the questions sketched above into genu- 
ine interrogatories. Are we really saying anything of substance when 
we register an expectation that judges stay ‘‘within” the constraints 
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provided by the constitutional text? Can one speak meaningfully of a 
“method” (much less a ‘‘science’’) of interpretation or, at most, are there 
only looser “modes” or “approaches’’? Is there only one legitimate mode 
of interpretation, such as original intent? If there is more than one (and 
Philip Bobbitt’s important contribution was to specify six modes of inter- 
pretation), is there any principled way of choosing among them? As will 
be clear, many of the legal theorists asking such questions have been 
much influenced by similar controversies going on within literary criti- 
cism and theory. 

Whatever the theoretical connection, if any, between politics and theo- 
ries of constitutional interpretation, the lively debate continues. We be- 
gin with Meese and Brennan because their essays are the most accessible 
to the general lay reader. Later selections in this anthology, written by 
members of various academies, whether legal or literary, are more sys- 
tematic and probing, even if more difficult. Whether the technical argu- 
ments developed here resolve (or dissolve) the concerns expressed by 
the attorney general and the justice will be determined by their rhetorical 
success in the more public arena of cultural politics and judicial practice. 
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The Constitution of 
the United States: 
Contemporary 
Ratification 


William J. Brennan, Jr. 


I am deeply grateful for the invitation to participate in the ‘Text and 
Teaching” symposium. This rare opportunity to explore classic texts 
with participants of such wisdom, acumen, and insight as those who 
have preceded and will follow me to this podium is indeed exhilarating. 
But it is also humbling. Even to approximate the standards of excellence 
of these vigorous and graceful intellects is a daunting task. I am honored 
that you have afforded me this opportunity to try. 

It will perhaps not surprise you that the text I have chosen for explora- 
tion is the amended Constitution of the United States, which, of course, 
entrenches the Bill of Rights and the Civil War amendments, and draws 
sustenance from the bedrock principles of another great text, the Magna 
Carta. So fashioned, the Constitution embodies the aspiration to social 
justice, brotherhood, and human dignity that brought this nation into 
being. The Declaration of Independence, the Constitution, and the Bill of 
Rights solemnly committed the United States to be a country where the 
dignity and rights of all persons were equal before all authority. In all 
candor we must concede that part of this egalitarianism in America has 
been more pretension than realized fact. But we are an aspiring people, a 
people with faith in progress. Our amended Constitution is the lodestar 
for our aspirations. Like every text worth reading, it is not crystalline. 
The phrasing is broad and the limitations of its provisions are not clearly 
marked. Its majestic generalities and ennobling pronouncements are 
both luminous and obscure. This ambiguity of course calls forth interpre- 
tation, the interaction of reader and text. The encounter with the consti- 
tutional text has been, in many senses, my life’s work. 

My approach to this text may differ from the approach of other partici- 
pants in this symposium to their texts. Yet such differences may them- 
selves stimulate reflection about what it is we do when we “‘interpret’’ a 
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text. Thus I will attempt to elucidate my approach to the text as well as 
my substantive interpretation. 

Perhaps the foremost difference is the fact that my encounters with the 
constitutional text are not purely or even primarily introspective; the 
Constitution cannot be for me simply a contemplative haven for private 
moral reflection. My relation to this great text is inescapably public. This 
is not to say that my reading of the text is not a personal reading, only 
that the personal reading perforce occurs in a public context, and is open 
to critical scrutiny from all quarters. 

The Constitution is fundamentally a public text—the monumental 
charter of a government and a people—and a justice of the Supreme 
Court must apply it to resolve public controversies. For, from our begin- 
nings, a most important consequence of the constitutionally created sep- 
aration of powers has been the American habit, extraordinary to other 
democracies, of casting social, economic, philosophical, and political 
questions in the form of law suits, in an attempt to secure ultimate reso- 
lution by the Supreme Court. In this way, important aspects of the most 
fundamental issues confronting our democracy may finally arrive in the 
Supreme Court for judicial determination. Not infrequently, these are 
the issues upon which contemporary society is most deeply divided. 
They arouse our deepest emotions. The main burden of my twenty-nine 
terms on the Supreme Court has thus been to wrestle with the Constitu- 
tion in this heightened public context, to draw meaning from the text in 
order to resolve public controversies. 

Two other aspects of my relation to this text warrant mention. First, 
constitutional interpretation for a federal judge is, for the most part, 
obligatory. When litigants approach the bar of court to adjudicate a con- 
stitutional dispute, they may justifiably demand an answer. Judges can- 
not avoid a definitive interpretation because they feel unable to, or 
would prefer not to, penetrate to the full meaning of the Constitution’s 
provisions. Unlike literary critics, judges cannot merely savor the ten- 
sions or revel in the ambiguities inhering in the text—judges must re- 
solve them. 

Second, consequences flow from a justice’s interpretation in a direct 
and immediate way. A judicial decision respecting the incompatibility of 
Jim Crow with a constitutional guarantee of equality is not simply a con- 
templative exercise in defining the shape of a just society. It is an order— 
supported by the full coercive power of the state—that the present socie- 
ty change in a fundamental aspect. Under such circumstances the pro- 
cess of deciding can be a lonely, troubling experience for fallible human 
beings conscious that their best may not be adequate to the challenge. 
We justices are certainly aware that we are not final because we are infal- 
lible; we know that we are infallible only because we are final. One does 
not forget how much may depend on the decision. More than the 
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litigants may be affected. The course of vital social, economic, and politi- 
cal currents may be directed. 

These three defining characteristics of my relation to the constitutional 
text—its public nature, obligatory character, and consequentialist as- 
pect—cannot help but influence the way I read that text. When justices 
interpret the Constitution they speak for their community, not for them- 
selves alone. The act of interpretation must be undertaken with full con- 
sciousness that it is, in a very real sense, the community’s interpretation 
that is sought. Justices are not Platonic guardians appointed to wield au- 
thority according to their personal moral predilections. Precisely because 
coercive force must attend any judicial decision to countermand the will 
of a contemporary majority, the justices must render constitutional inter- 
pretations that are received as legitimate. The source of legitimacy is, of 
course, a wellspring of controversy in legal and political circles. At the 
core of the debate is what the late Yale Law School professor Alexander 
Bickel labeled ‘the counter-majoritarian difficulty.” Our commitment to 
self-governance in a representative democracy must be reconciled with 
vesting in electorally unaccountable justices the power to invalidate the 
expressed desires of representative bodies on the ground of inconsisten- 
cy with higher law. Because judicial power resides in the authority to 
give meaning to the Constitution, the debate is really a debate about how 
to read the text, about constraints on what is legitimate interpretation. 

There are those who find legitimacy in fidelity to what they call ‘the 
intentions of the Framers.” In its most doctrinaire incarnation, this view 
demands that justices discern exactly what the Framers thought about 
the question under consideration and simply follow that intention in 
resolving the case before them. It is a view that feigns self-effacing defer- 
ence to the specific judgments of those who forged our original social 
compact. But in truth it is little more than arrogance cloaked as humility. 
It is arrogant to pretend that from our vantage we can gauge accurately 
the intent of the Framers on application of principle to specific, contem- 
porary questions. All too often, sources of potential enlightenment such 
as records of the ratification debates provide sparse or ambiguous evi- 
dence of the original intention. Typically, all that can be gleaned is that 
the Framers themselves did not agree about the application or meaning 
of particular constitutional provisions, and hid their differences in cloaks 
of generality. Indeed, it is far from clear whose intention is relevant— 
that of the drafters, the congressional disputants, or the ratifiers in the 
states—or even whether the idea of an original intention is a coherent 
way of thinking about a jointly drafted document drawing its authority 
from a general assent of the states. And apart from the problematic na- 
ture of the sources, our distance of two centuries cannot but work as a 
prism refracting all we perceive. One cannot help but speculate that the 
chorus of lamentations calling for interpretation faithful to “original 


The Constitution of the United States: Contemporary Ratification 15 


intention’’—and proposing nullification of interpretations that fail this 
quick litmus test—must inevitably come from persons who have no fa- 
miliarity with the historical record. 

Perhaps most importantly, while proponents of this facile historicism 
justify it as a depoliticization of the judiciary, the political underpinnings 
of such a choice should not escape notice. A position that upholds consti- 
tutional claims only if they were within the specific contemplation of the 
Framers in effect establishes a presumption of resolving textual ambigui- 
ties against the claim of constitutional right. It is far from clear what justi- 
fies such a presumption against claims of right. Nothing intrinsic in the 
nature of interpretation—if there is such a thing as the “nature” of inter- 
pretation—commands such a passive approach to ambiguity. This is a 
choice no less political than any other; it expresses antipathy to claims of 
the minority to rights against the majority. Those who would restrict 
claims of right to the values of 1789 specifically articulated in the Consti- 
tution turn a blind eye to social progress and eschew adaptation of over- 
arching principles to changes of social circumstance. 

Another, perhaps more sophisticated, response to the potential power 
of judicial interpretation stresses democratic theory: because ours is a 
government of the people’s elected representatives, substantive value 
choices should by and large be left to them. This view emphasizes not 
the transcendent historical authority of the Framers but the predominant 
contemporary authority of the elected branches of government. Yet it 
has similar consequences for the nature of proper judicial interpretation. 
Faith in the majoritarian process counsels restraint. Even under more 
expansive formulations of this approach, judicial review is appropriate 
only to the extent of ensuring that our democratic process functions 
smoothly. Thus, for example, we would protect freedom of speech mere- 
ly to ensure that the people are heard by their representatives, rather 
than as a separate, substantive value. When, by contrast, society tosses 
up to the Supreme Court a dispute that would require invalidation of a 
legislature’s substantive policy choice, the Court generally would stay its 
hand because the Constitution was meant as a plan of government and 
not as an embodiment of fundamental substantive values. 

The view that all matters of substantive policy should be resolved 
through the majoritarian process has appeal under some circumstances, 
but I think it ultimately will not do. Unabashed enshrinement of majority 
will would permit the imposition of a social caste system or wholesale 
confiscation of property so long as a majority of the authorized legislative 
body, fairly elected, approved. Our Constitution could not abide such a 
situation. It is the very purpose of a Constitution—and particularly of the 
Bill of Rights—to declare certain values transcendent, beyond the reach 
of temporary political majorities. The majoritarian process cannot be ex- 
pected to rectify claims of minority right that arise as a response to the 


16 Interpreting Law and Literature 


outcomes of that very majoritarian process. As James Madison put it: 
“The prescriptions in favor of liberty ought to be levelled against that 
quarter where the greatest danger lies, namely, that which possesses the 
highest prerogative of power. But this is not found in either the Execu- 
tive or Legislative departments of Government, but in the body of the 
people, operating by the majority against the minority” (1 Annals 437). 
Faith in democracy is one thing, blind faith quite another. Those who 
drafted our Constitution understood the difference. One cannot read the 
text without admitting that it embodies substantive value choices; it 
places certain values beyond the power of any legislature. Obvious are 
the separation of powers; the privilege of the writ of habeas corpus; pro- 
hibition of bills of attainder and ex post facto laws; prohibition of cruel 
and unusual punishments; the requirement of just compensation for of- 
ficial taking of property; the prohibition of laws tending to establish reli- 
gion or enjoining the free exercise of religion; and, since the Civil War, 
the banishment of slavery and official race discrimination. With respect 
to at least such principles, we simply have not constituted ourselves as 
strict utilitarians. While the Constitution may be amended, such amend- 
ments require an immense effort by the people as a whole. 

To remain faithful to the content of the Constitution, therefore, an ap- 
proach to interpreting the text must account for the existence of these 
substantive value choices, and must accept the ambiguity inherent in the 
effort to apply them to modern circumstances. The Framers discerned 
fundamental principles through struggles against particular malefac- 
tions of the crown; the struggle shapes the particular contours of the ar- 
ticulated principles. But our acceptance of the fundamental principles 
has not and should not bind us to those precise, at times anachronistic, 
contours. Successive generations of Americans have continued to re- 
spect these fundamental choices and adopt them as their own guide to 
evaluating quite different historical practices. Each generation has the 
choice to overrule or add to the fundamental principles enunciated by 
the Framers; the Constitution can be amended or it can be ignored. Yet 
with respect to its fundamental principles, the text has suffered neither 
fate. Thus, if | may borrow the words of an esteemed predecessor, Justice 
Robert Jackson, the burden of judicial interpretation is to translate ‘‘the 
majestic generalities of the Bill of Rights, conceived as part of the pattern 
of liberal government in the eighteenth century, into concrete restraints 
on officials dealing with the problems of the twentieth century’”’ (Bar- 
nette, 319 U.S., at 639). 

We current justices read the Constitution in the only way that we can: 
as twentieth-century Americans. We look to the history of the time of 
framing and to the intervening history of interpretation. But the ultimate 
question must be, What do the words of the text mean in our time? For 
the genius of the Constitution rests not in any static meaning it might 
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have had in a world that is dead and gone, but in the adaptability of its 
great principles to cope with current problems and current needs. What 
the constitutional fundamentals meant to the wisdom of other times can- 
not be their measure to the vision of our time. Similarly, what those fun- 
damentals mean for us, our descendants will learn, cannot be the 
measure to the vision of their time. This realization is not, | assure you, a 
novel one of my own creation. Permit me to quote from one of the opin- 
ions of our Court, Weems v. United States, 217 U. S. 349, written nearly a 
century ago: 


Time works changes, brings into existence new conditions and pur- 
poses. Therefore, a principle to be vital must be capable of wider appli- 
cation than the mischief which gave it birth. This is peculiarly true of 
constitutions. They are not ephemeral enactments, designed to meet 
passing occasions. They are, to use the words of Chief Justice John Mar- 
shall, ‘designed to approach immortality as nearly as human institu- 
tions can approach it.” The future is their care and provision for events 
of good and bad tendencies of which no prophesy can be made. In the 
application of a constitution, therefore, our contemplation cannot be 
only of what has been, but of what may be. 


Interpretation must account for the transformative purpose of the text. 
Our Constitution was not intended to preserve a preexisting society but 
to make a new one, to put in place new principles that the prior political 
community had not sufficiently recognized. Thus, for example, when we 
interpret the Civil War amendments to the charter—abolishing slavery, 
guaranteeing blacks equality under law, and guaranteeing blacks the 
right to vote—we must remember that those who put them in place had 
no desire to enshrine the status quo. Their goal was to make over their 
world, to eliminate all vestige of slave caste. 

Having discussed at some length how I, as a Supreme Court justice, 
interact with this text, I think it time to turn to the fruits of this discourse. 
For the Constitution is a sublime oration on the dignity of man, a bold 
commitment by a people to the ideal of libertarian dignity protected 
through law. Some reflection is perhaps required before this can be seen. 

The Constitution on its face is, in large measure, a structuring text, a 
blueprint for government. And when the text is not prescribing the form 
of government it is limiting the powers of that government. The original 
document, before addition of any of the amendments, does not speak 
primarily of the rights of man, but of the abilities and disabilities of gov- 
ernment. When one reflects upon the text’s preoccupation with the 
scope of government as well as its shape, however, one comes to under- 
stand that what this text is about is the relationship of the individual and 
the state. The text marks the metes and bounds of official authority and 
individual autonomy. When one studies the boundary that the text 
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marks out, one gets a sense of the vision of the individual embodied in 
the Constitution. 

As augmented by the Bill of Rights and the Civil War amendments, 
this text is a sparkling vision of the supremacy of the human dignity of 
every individual. This vision is reflected in the very choice of democratic 
self-governance: the supreme value of a democracy is the presumed 
worth of each individual. And this vision manifests itself most dramati- 
cally in the specific prohibitions of the Bill of Rights, a term which | 
henceforth will apply to describe not only the original first eight amend- 
ments, but the Civil War amendments as well. It is a vision that has guid- 
ed us as a people throughout our history, although the precise rules by 
which we have protected fundamental human dignity have been trans- 
formed over time in response to both transformations of social condi- 
tions and evolution of our concepts of human dignity. 

Until the end of the nineteenth century, freedom and dignity in our 
country found meaningful protection in the institution of real property. 
Ina society still largely agricultural, a piece of land provided men not just 
with sustenance but with the means of economic independence, a neces- 
sary precondition of political independence and expression. Not surpris- 
ingly, property relationships formed the heart of litigation and of legal 
practice, and lawyers and judges tended to think stable property rela- 
tionships the highest aim of the law. 

But the days when common-law property relationships dominated liti- 
gation and legal practice are past. To a growing extent economic exis- 
tence now depends on less certain relationships with government— 
licenses, employment, contracts, subsidies, unemployment benefits, tax 
exemptions, welfare, and the like. Government participation in the eco- 
nomic existence of individuals is pervasive and deep. Administrative 
matters and other dealings with government are at the epicenter of the 
exploding law. We turn to government and to the law for controls which 
would never have been expected or tolerated before this century, when a 
man’s answer to economic oppression or difficulty was to move two 
hundred miles west. Now hundreds of thousands of Americans live en- 
tire lives without any real prospect of the dignity and autonomy that 
ownership of real property could confer. Protection of the human dignity 
of such citizens requires a much modified view of the proper relationship 
of individual and state. 

In general, problems of the relationship of the citizen with government 
have multiplied and thus have engendered some of the most important 
constitutional issues of the day. As government acts ever more deeply 
upon those areas of our lives once marked Private, there is an even 
greater need to see that individual rights are not curtailed or cheapened 
in the interest of what may temporarily appear to be the “public good.” 
And as government continues in its role of provider for so many of our 
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disadvantaged citizens, there is an even greater need to ensure that gov- 
ernment act with integrity and consistency in its dealings with these citi- 
zens. To put this another way, the possibilities for collision between 
government activity and individual rights will increase as the power and 
authority of government itself expands, and this growth, in turn, height- 
ens the need for constant vigilance at the collision points. If our free soci- 
ety is to endure, those who govern must recognize human dignity and 
accept the enforcement of constitutional limitations on their power con- 
ceived by the Framers to be necessary to preserve that dignity and the air 
of freedom which is our proudest heritage. Such recognition will not 
come from a technical understanding of the organs of government, or 
the new forms of wealth they administer. It requires something differ- 
ent, something deeper—a personal confrontation with the wellsprings of 
our society. Solutions of constitutional questions from that perspective 
have become the great challenge of the modern era. All the talk in the last 
half-decade about shrinking the government does not alter this reality or 
the challenge it imposes. The modern activist state is a concomitant of 
the complexity of modern society; it is inevitably with us. We must meet 
the challenge rather than wish it were not before us. 

The challenge is essentially, of course, one to the capacity of our con- 
stitutional structure to foster and protect the freedom, the dignity, and 
the rights of all persons within our borders, which it is the great design of 
the Constitution to secure. During the time of my public service this chal- 
lenge has largely taken shape within the confines of the interpretive 
question whether the specific guarantees of the Bill of Rights operate as 
restraints on the power of state government. We recognize the Bill of 
Rights as the primary source of express information as to what is meant 
by constitutional liberty. The safeguards enshrined in it are deeply 
etched in the foundation of America’s freedoms. Each is a protection 
with centuries of history behind it, often dearly bought with the blood 
and lives of people determined to prevent oppression by their rulers. 
The first eight amendments, however, were added to the Constitution to 
operate solely against federal power. It was not until the Thirteenth and 
Fourteenth amendments were added, in 1865 and 1868, in response to a 
demand for national protection against abuses of state power, that the 
Constitution could be interpreted to require application of the first eight 
amendments to the states. 

It was in particular the Fourteenth Amendment's guarantee that no 
person be deprived of life, liberty, or property without process of law 
that led us to apply many of the specific guarantees of the Bill of Rights to 
the states. In my judgment, Justice Cardozo best captured the reasoning 
that brought us to such decisions when he described what the Court has 
done as a process by which the guarantees “‘have been taken over from 
the earlier articles of the federal bill of rights and brought within the 
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Fourteenth Amendment by a process of absorption . . . [that] has had its 
source in the belief that neither liberty nor justice would exist if [those 
guarantees]... were sacrificed’’ (Palko, 302 U. S., at 326). But this pro- 
cess of absorption was neither swift nor steady. As late as 1922 only the 
Fifth Amendment guarantee of just compensation for official taking of 
property had been given force against the states. Between then and 1956 
only the First Amendment guarantees of speech and conscience and the 
Fourth Amendment ban of unreasonable searches and seizures had been 
incorporated—the latter, however, without the exclusionary rule to give 
it force. As late as 1961, I could stand before a distinguished assemblage 
of the bar at New York University’s James Madison Lecture and list the 
following as guarantees that had not been thought to be sufficiently fun- 
damental to the protection of human dignity so as to be enforced against 
the states: the prohibition of cruel and unusual punishments, the right 
against self-incrimination, the right to assistance of counsel in a criminal 
trial, the right to confront witnesses, the right to compulsory process, the 
right not to be placed in jeopardy of life or limb more than once upon 
accusation of a crime, the right not to have illegally obtained evidence 
introduced at a criminal trial, and the right to a jury of one’s peers. 

The history of the quarter century following that Madison Lecture 
need not be told in great detail. Suffice it to say that each of the guaran- 
tees listed above has been recognized as a fundamental aspect of ordered 
liberty. Of course, the above catalog encompasses only the rights of the 
criminally accused, those caught, rightly or wrongly, in the maw of the 
criminal justice system. But it has been well said that there is no better 
test of a society than how it treats those accused of transgressing against 
it. Indeed, it is because we recognize that incarceration strips a man of 
his dignity that we demand strict adherence to fair procedure and proof 
of guilt beyond a reasonable doubt before taking such a drastic step. 
These requirements are, as Justice Harlan once said, ‘bottomed on a fun- 
damental value determination of our society that it is far worse to convict 
an innocent man than to let a guilty man go free” (Winship, 397 U. S., at 
372). There is no worse injustice than wrongly to strip a man of his digni- 
ty. And our adherence to the constitutional vision of human dignity is so 
strict that even after convicting a person according to these stringent 
standards, we demand that his dignity be infringed only to the extent 
appropriate to the crime and never by means of wanton infliction of pain 
or deprivation. I interpret the Constitution plainly to embody these fun- 
damental values. 

Of course the constitutional vision of human dignity has, in this past 
quarter century, infused far more than our decisions about the criminal 
process. Recognition of the principle of ‘‘one person, one vote” as a con- 
stitutional one redeems the promise of self-governance by affirming the 
essential dignity of every citizen in the right to equal participation in the 
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democratic process. Recognition of so-called new property rights in 
those receiving government entitlements affirms the essential dignity of 
the least fortunate among us by demanding that government treat with 
decency, integrity, and consistency those dependent on its benefits for 
their very survival. After all, a legislative majority initially decides to cre- 
ate governmental entitlements; the Constitution’s due process clause 
merely provides protection for entitlements thought necessary by society 
as a whole. Such due process rights prohibit government from imposing 
the devil’s bargain of bartering away human dignity in exchange for 
human sustenance. Likewise, recognition of full equality for women— 
equal protection of the laws—ensures that gender has no bearing on 
claims to human dignity. 

Recognition of broad and deep rights of expression and of conscience 
reaffirms the vision of human dignity in many ways. They too redeem 
the promise of self-governance by facilitating—indeed demanding—ro- 
bust, uninhibited, and wide-open debate on issues of public importance. 
Such public debate is of course vital to the development and dissemina- 
tion of political ideas. As importantly, robust public discussion is the cru- 
cible in which personal political convictions are forged. In our 
democracy, such discussion is a political duty; it is the essence of self- 
government. The constitutional vision of human dignity rejects the pos- 
sibility of political orthodoxy imposed from above; it respects the right of 
each individual to form and to express political judgments, however far 
they may deviate from the mainstream and however unsettling they 
might be to the powerful or the elite. Recognition of these rights of ex- 
pression and conscience also frees up the private space for both intellec- 
tual and spiritual development free of government dominance, either 
blatant or subtle. Justice Brandeis put it so well sixty years ago when he 
wrote, ‘Those who won our independence believed that the final end of 
the State was to make men free to develop their faculties; and that in its 
government the deliberative forces should prevail over the arbitrary. 
They valued liberty both as an end and as a means” (Whitney, 274 U. S., 
at 375). 

I do not mean to suggest that we have in the last quarter century 
achieved a comprehensive definition of the constitutional ideal of human 
dignity. We are still striving toward that goal, and doubtless it will be an 
eternal quest. For if the interaction of this justice and the constitutional 
text over the years confirms any single proposition, it is that the de- 
mands of human dignity will never cease to evolve. 

Indeed, I cannot in good conscience refrain from mention of one grave 
and crucial respect in which we continue, in my judgment, to fall short of 
the constitutional vision of human dignity. It is in our continued toler- 
ance of state-administered execution as a form of punishment. I make it a 
practice not to comment on the constitutional issues that come before the 
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Court, but my position on this issue, of course, has been for some time 
fixed and immutable. I think I can venture some thoughts on this particu- 
lar subject without transgressing my usual guideline too severely. 

As linterpret the Constitution, capital punishment is under all circum- 
stances cruel and unusual punishment prohibited by the Eighth and 
Fourteenth amendments. This is a position of which I imagine you are 
not unaware. Much discussion of the merits of capital punishment has in 
recent years focused on the potential arbitrariness that attends its admin- 
istration, and I have no doubt that such arbitrariness is a grave wrong. 
But for me, the wrong of capital punishment transcends such procedural 
issues. As I have said in my opinions, I view the Eighth Amendment's 
prohibition of cruel and unusual punishments as embodying to a unique 
degree moral principles that substantively restrain the punishments our 
civilized society may impose on those persons who transgress its laws. 
Foremost among the moral principles recognized in our cases and inher- 
ent in the prohibition is the primary principle that the state, even as it 
punishes, must treat its citizens in a manner consistent with their intrin- 
sic worth as human beings. A punishment must not be so severe as to be 
utterly and irreversibly degrading to the very essence of human dignity. 
Death for whatever crime and under all circumstances is a truly awesome 
punishment. The calculated killing of a human being by the state in- 
volves, by its very nature, an absolute denial of the executed person’s 
humanity. The most vile murder does not, in my view, release the state 
from constitutional restraints on the destruction of human dignity. Yet 
an executed person has lost the very right to have rights, now or ever. 
For me, then, the fatal constitutional infirmity of capital punishment is 
that it treats members of the human race as nonhumans, as objects to be 
toyed with and discarded. It is, indeed, ‘cruel and unusual.” It is thus 
inconsistent with the fundamental premise of the clause that even the 
most base criminal remains a human being possessed of some potential, 
at least, for common human dignity. 

This is an interpretation to which a majority of my fellow justices—not 
to mention, it would seem, a majority of my fellow countrymen—does 
not subscribe. Perhaps you find my adherence to it, and my recurrent 
publication of it, simply contrary, tiresome, or quixotic. Or perhaps you 
see in it a refusal to abide by the judicial principle of stare decisis, obedi- 
ence to precedent. In my judgment, however, the unique interpretive 
role of the Supreme Court with respect to the Constitution demands 
some flexibility with respect to the call of stare decisis. Because we are 
the last word on the meaning of the Constitution, our views must be 
subject to revision over time or the Constitution falls captive, again, to 
the anachronistic views of long-gone generations. I mentioned earlier 
the judge’s role in seeking out the community’s interpretation of the con- 
stitutional text. Yet, again in my judgment, when a justice perceives an 
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interpretation of the text to have departed so far from its essential 
meaning, that justice is bound, by a larger constitutional duty to the com- 
munity, to expose the departure and point toward a different path. On 
this issue, the death penalty, | hope to embody a community striving for 
human dignity for all, although perhaps not yet arrived. 

You have doubtless observed that this description of my personal en- 
counter with the constitutional text has in large portion been a discussion 
of public developments in constitutional doctrine over the last quarter 
century. That, as | suggested at the outset, is inevitable because my inter- 
pretive career has demanded a public reading of the text. This public 
encounter with the text, however, has been a profound source of person- 
al inspiration. The vision of human dignity embodied there is deeply 
moving. It is timeless. It has inspired Americans for two centuries and it 
will continue to inspire as it continues to evolve. That evolutionary pro- 
cess is inevitable and, indeed, it is the true interpretive genius of the text. 

If we are to be as a shining city upon a hill, it will be because of our 
ceaseless pursuit of the constitutional ideal of human dignity. For the 
political and legal ideals that form the foundation of much that is best in 
American institutions—ideals jealously preserved and guarded through- 
out our history—still form the vital force in creative political thought and 
activity within the nation today. As we adapt our institutions to the ever- 
changing conditions of national and international life, those ideals of 
human dignity—liberty and justice for all individuals—will continue to 
inspire and guide us because they are entrenched in our Constitution. 
The Constitution with its Bill of Rights thus has a bright future, as well as 
a glorious past, for its spirit is inherent in the aspirations of our people. 
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A large part of American history has been the history of constitutional 
debate. From the Federalists and the anti-Federalists, to Webster and 
Calhoun, to Lincoln and Douglas, we find many examples. Now, as we 
approach the Bicentennial of the framing of the Constitution, we are wit- 
nessing another debate concerning our fundamental law. It is not simply 
a ceremonial debate, but one that promises to have a profound effect on 
the future of our Republic. 

The current debate is a sign of a healthy nation. Unlike people of many 
other countries, we are free both to discover the defects of our laws and 
cur government through open discussion and to correct them through 
our political system. 

This debate on the Constitution involves great and fundamental is- 
sues. It invites the participation of the best minds the bar, the academy, 
and the bench have to offer. In recent weeks there have been important 
new contributions to this debate from some of the most distinguished 
scholars and jurists in the land. Representatives of the three branches of 
the federal government have entered the debate, journalistic commenta- 
tors too. 

A great deal has already been said, much of it of merit and on point. 
But occasionally there has been confusion and in some cases even distor- 
tion. Caricatures and straw men, as one customarily finds even in the 
greatest debates, have made appearances. I’ve been surprised at some of 
the hysterical shrillness that we’ve seen in editorials and other commen- 
tary. Perhaps this response is explained by the fact that what we’ve said 
defies liberal dogma. 

Still, whatever the differences, most participants are agreed about the 
same high objective: fidelity to our fundamental law. 

Today I would like to discuss further the meaning of constitutional 
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fidelity. In particular, | would like to describe in more detail this adminis- 
tration’s approach. 

Before doing so, | would like to make a few commonplace observations 
about the original document itself. 

It is easy to forget what a young country America really is. The bicen- 
tennial of our independence was just a few years ago, that of the Consti- 
tution still two years off. 

The period surrounding the creation of the Constitution is not a dark 
and mythical realm. The young America of the 1780s and 90s was a vi- 
brant place, alive with pamphlets, newspapers, and books chronicling 
and commenting upon the great issues of the day. We know how the 
Founding Fathers lived, and much of what they read, thought, and be- 
lieved. The disputes and compromises of the Constitutional Convention 
were carefully recorded. The minutes of the convention are a matter of 
public record. Several of the most important participants—including 
James Madison, the “‘father’’ of the Constitution—wrote comprehensive 
accounts of the convention. Others, Federalists and anti-Federalists 
alike, committed their arguments for and against ratification, as well as 
their understandings of the Constitution, to paper, so that their ideas 
and conclusions could be widely circulated, read, and understood. 

In short, the Constitution is not buried in the mists of time. We know a 
tremendous amount of the history of its genesis. The Bicentennial is en- 
couraging even more scholarship about its origins. We know who did 
what, and many times why. One can talk intelligently about a ‘‘founding 
generation.” 

With these thoughts in mind, I would like to discuss the administra- 
tion’s approach to constitutional interpretation which has been led by 
President Reagan and which we at the Department of Justice and my 
colleagues in other agencies have advanced. But to begin, it may be use- 
ful to say what is not. 

Our approach does not view the Constitution as some kind of super 
municipal code, designed to address merely the problem of a particular 
era—whether those of 1787, 1789, or 1868. There is no question that the 
Constitutional Convention grew out of widespread dissatisfaction with 
the Articles of Confederation. But the delegates at Philadelphia moved 
beyond the job of patching that document to write a Constitution. Their 
intention was to write a document not just for their times but for 
posterity. 

The language they employed clearly reflects this. For example, they 
addressed commerce, not simply shipping or barter. Later the Bill of 
Rights spoke, through the Fourth Amendment, to “unreasonable 
searches and seizures,” not merely the regulation of specific law enforce- 
ment practices of 1789. Still later, the Framers of the Fourteenth Amend- 
ment were concerned not simply about the rights of black citizens to 
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personal security, but also about the equal protection of the law for all 
persons within the states. 

The Constitution is not a legislative code bound to the time in which it 
was written. Neither, however, is it a mirror that simply reflects the 
thoughts and ideas of those who stand before it. 

Our approach to constitutional interpretation begins with the docu- 
ment itself. The plain fact is, it exists. It is something that has been writ- 
ten down. Walter Berns of the American Enterprise Institute has noted 
that the central object of American constitutionalism was ‘‘the effort’ of 
the Founders ‘‘to express fundamental governmental arrangements in a 
legal document—to ‘get it in writing.’ ”’ 

Indeed, judicial review has been grounded in the fact that the Consti- 
tution is a written, as opposed to an unwritten, document. In Marbury v. 
Madison John Marshall rested his rationale for judicial review on the fact 
that we have a written constitution with meaning that is binding upon 
judges. “‘[I]t is apparent,” he wrote, ‘that the framers of the constitution 
contemplated that instrument as a rule for the government of courts, as 
well as of the legislature. Why otherwise does it direct the judges to take 
an oath to support it?” 

The presumption of a written document is that it conveys meaning. As 
Thomas Grey of the Stanford Law School has said, it makes ‘‘relatively 
definite and explicit what otherwise would be relatively indefinite and 
tacit.”” 

We know that those who framed the Constitution chose their words 
carefully. They debated at great length the most minute points. The lan- 
guage they chose meant something. They proposed, they substituted, 
they edited, and they carefully revised. Their words were studied with 
equal care by state ratifying conventions. 

This is not to suggest that there was unanimity among the Framers and 
ratifiers on all points. The Constitution and the Bill of Rights, and some 
of the subsequent amendments, emerged after protracted debate. No- 
body got everything they wanted. What’s more, the Framers were not 
clairvoyants—they could not foresee every issue that would be submit- 
ted for judicial review. Nor could they predict how all foreseeable dis- 
putes would be resolved under the Constitution. But the point is, the 
meaning of the Constitution can be known. 

What does this written Constitution mean? In places it is exactingly 
specific. Where it says that presidents of the United States must be at 
least thirty-five years of age it means exactly that. (I have not heard of 
any claim that thirty-five means thirty or twenty-five or twenty.) Where 
it specifies how the House and Senate are to be organized, it means what 
it says. 

The Constitution, including its twenty-six amendments, also 
expresses particular principles. One is the right to be free of an 
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unreasonable search or seizure. Another concerns religious liberty. 
Another is the right to equal protection of the laws. 

Those who framed these principles meant something by them. And 
the meanings can be found, understood, and applied. 

The Constitution itself is also an expression of certain general princi- 
ples. These principles reflect the deepest purpose of the Constitution— 
that of establishing a political system through which Americans can best 
govern themselves consistent with the goal of securing liberty. 

The text and structure of the Constitution are instructive. It contains 
very little in the way of specific political solutions. It speaks volumes on 
how problems should be approached, and by whom. For example, the 
first three articles set out clearly the scope and limits of three distinct 
branches of national government, the powers of each being carefully and 
specifically enumerated. In this scheme it is no accident to find the legis- 
lative branch described first, as the Framers had fought and sacrificed to 
secure the right of democratic self-governance. Naturally, this faith in 
republicanism was not unbounded, as the next two articles make clear. 

Yet the Constitution remains a document of powers and principles. 
And its undergirding premise remains that democratic self-government 
is subject only to the limits of certain constitutional principles. This re- 
spect for the political process was made explicit early on. When John 
Marshall upheld the act of Congress chartering a national bank in McCul- 
loch v. Maryland he wrote, ‘The Constitution [was] intended to endure 
for ages to come, and, consequently, to be adapted to the various crises 
of human affairs.’” But to use McCulloch, as some have tried, as support 
for the idea that the Constitution is a protean, changeable thing is to 
stand history on its head. Marshall was keeping faith with the original 
intention that Congress be free to elaborate and apply constitutional 
powers and principles. He was not saying that the Court must invent 
some new constitutional value in order to keep pace with the times. In 
Walter Berns’s words, ‘’Marshall’s meaning is not that the Constitution 
may be adapted to the ‘various crises of human affairs,’ but that the legis- 
lative powers granted by the Constitution are adaptable to meet these 
crises.”’ 

The approach this administration advocates is rooted in the text of the 
Constitution as illuminated by those who drafted, proposed, and ratified 
it. In his famous ‘Commentary on the Constitution of the United States” 
Justice Joseph Story explained that ’’[t]he first and fundamental rule in 
the interpretation of all instruments is, to construe them according to the 
sense of the terms, and the intention of the parties.” 

Our approach understands the significance of a written document and 
seeks to discern the particular and general principles it expresses. It rec- 
ognizes that there may be debate at times over the application of these 
principles. But it does not mean these principles cannot be identified. 
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Constitutional adjudication is obviously not a mechanical process. It 
requires an appeal to reason and discretion. The text and intention of the 
Constitution must be understood to constitute the banks within which 
constitutional interpretation must flow. As James Madison said, if “the 
sense in which the Constitution was accepted and ratified by the nation 
... be not the guide in expounding it, there can be no security for a con- 
sistent and stable, more than for a faithful exercise of its powers.” 

Thomas Jefferson, so often cited incorrectly as a framer of the Consti- 
tution, in fact shared Madison’s view: ‘Our peculiar security is in the 
possession of a written Constitution. Let us not make it a blank paper by 
construction.” 

Jefferson was even more explicit in his personal correspondence: “On 
every question of construction [we should] carry ourselves back to the 
time, when the constitution was adopted; recollect the spirit manifested 
in the debates; and instead of trying [to find] what meaning may be 
squeezed out of the text, or invented against it, conform to the probable 
one, in which it was passed.” 

In the main a jurisprudence that seeks to be faithful to our Constitu- 
tion—a jurisprudence of original intention, as I have called it—is not dif- 
ficult to describe. Where the language of the Constitution is specific, it 
must be obeyed. Where there is a demonstrable consensus among the 
Framers and ratifiers as to a principle stated or implied by the Constitu- 
tion, it should be followed. Where there is ambiguity as to the precise 
meaning or reach of a constitutional provision, it should be interpreted 
and applied in a manner so as to at least not contradict the text of the 
Constitution itself. 

Sadly, while almost everyone participating in the current constitution- 
al debate would give assent to these propositions, the techniques and 
conclusions of some of the debaters do violence to them. What is the 
source of this violence? In large part I believe that it is the misuse of histo- 
ry stemming from the neglect of the idea of a written constitution. 

There is a frank proclamation by some judges and commentators that 
what matters most about the Constitution is not its words but its so- 
called spirit. These individuals focus less on the language of specific pro- 
visions than on what they describe as the “vision” or ‘‘concepts of 
human dignity” they find embodied in the Constitution. This approach 
to our jurisprudence has led to some remarkable and tragic conclusions. 

In the 1850s, the Supreme Court under Chief Justice Roger B. Taney 
read blacks out of the Constitution in order to invalidate Congress’s at- 
tempt to limit the spread of slavery. The Dred Scott decision, famously 
described as a judicial ‘’self-inflicted wound,” helped bring on the Civil 
War. There is a lesson in such history. There is danger in seeing the Con- 
stitution as an empty vessel into which each generation may pour its 
passion and prejudice. 
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Our own time has its own fashions and passions. In recent decades 
many have come to view the Constitution—more accurately, part of the 
Constitution, provisions of the Bill of Rights and the Fourteenth Amend- 
ment—as a charter for judicial activism on behalf of various constituen- 
cies. Those who hold this view often have lacked demonstrable textual or 
historical support for their conclusions. Instead they have “grounded” 
their rulings in appeals to social theories, to moral philosophies or per- 
sonal notions of human dignity, or to ‘‘penumbras,”’ somehow emanat- 
ing ghostlike from various provisions—identified and not identified—in 
the Bill of Rights. The problem with this approach, as John Hart Ely, 
Dean of Stanford Law School, has observed with respect to one such 
decision, is not that it is bad constitutional law, but that it is not constitu- 
tional law in any meaningful sense at all. 

Despite this fact, the perceived popularity of some results in particular 
cases has encouraged some observers to believe that any critique of the 
methodology of those decisions is an attack on the results. This percep- 
tion is sufficiently widespread that it deserves an answer. My answer is 
to look at history. 

When the Supreme Court, in Brown v. Board of Education, sounded the 
death knell for official segregation in the country, it earned all the plau- 
dits it received. But the Supreme Court in that case was not giving new 
life to old words, or adapting a “‘living,”’ “flexible’’ Constitution to new 
reality. It was restoring the original principle of the Constitution to con- 
stitutional law. The Brown Court was correcting the damage done fifty 
years earlier, when in Plessy v. Ferguson an earlier Supreme Court had 
disregarded the clear intent of the framers of the Civil War amendments 
to eliminate the legal degradation of blacks, and had contrived a theory 
of the Constitution to support the charade of “separate but equal’ 
discrimination. 

It is amazing how so much of what passes for social and political prog- 
ress is really the undoing of old judicial mistakes. 

Mistakes occur when the principles of specific constitutional provi- 
sions—such as those contained in the Bill of Rights—are taken by some 
as invitations to read into the Constitution values that contradict the 
clear language of other provisions. 

Acceptances to this illusory invitation have proliferated in recent de- 
cades. One Supreme Court justice identified the proper judicial standard 
as asking “what's best for this country.’’ Another said it is important to 
“keep the Court out in front” of the general society. Various academic 
commentators have poured rhetorical gasoline on this judicial fire, sug- 
gesting that constitutional interpretation appropriately be guided by 
such standards as whether a public policy ‘‘personifies justice’ or ““com- 
ports with the notion of moral evolution” or confers ‘an identity” upon 
our society or was consistent with “natural ethical law” or was consistent 
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with some “‘right of equal citizenship.’’ These amorphous concepts, as 
opposed to the written Constitution, form a very poor base for judicial 
interpretation. 

Unfortunately, as I’ve noted, navigation by such lodestars has in the 
past given us questionable economics, governmental disorder, and ra- 
cism—all in the guise of constitutional law. Recently one of the distin- 
guished judges of one of our federal appeals courts got it about right 
when he wrote, ‘The truth is that the judge who looks outside the Con- 
stitution always looks inside himself and nowhere else.” Or, as we re- 
cently put it before the Supreme Court in an important brief: ‘“The 
further afield interpretation travels from its point of departure in the text, 
the greater the danger that constitutional adjudication will be like a pic- 
nic to which the framers bring the words and the judges the meaning.” 

In the Osborne v. Bank of United States decision twenty-one years after 
Marbury, Chief Justice Marshall further elaborated his view of the rela- 
tionship between the judge and the law, be it statutory or constitutional: 
‘Judicial power, as contradistinguished from the power of the laws, has 
no existence. Courts are the mere instruments of the law, and can will 
nothing. When they are said to exercise a discretion, it is a mere legal 
discretion, a discretion to be exercised in discerning the course pre- 
scribed by law; and, when that is discerned, it is the duty of the Court to 
follow it.” 

Any true approach to constitutional interpretation must respect the 
document in all its parts and be faithful to the Constitution in its entirety. 

What must be remembered in the current interpretation does not im- 
ply results. The Framers were not trying to anticipate every answer. 
They were trying to create a tripartite national government, within a fed- 
eral system, that would have the flexibility to adapt to face new exigen- 
cies—as it did, for example, in chartering a national bank. Their great 
interest was in the distribution of power and responsibility in order to 
secure the great goal of liberty for all. 

A jurisprudence that seeks fidelity to the Constitution—a jurispru- 
dence of original intention—is not a jurisprudence of political results. It 
is very much concerned with process, and it is a jurisprudence that in our 
day seeks to depoliticize the law. The great genius of the constitutional 
blueprint is found in its creation and respect for spheres of authority and 
the limits it places on governmental power. In this scheme the Framers 
did not see the courts as the exclusive custodians of the Constitution. 
Indeed, because the document posits so few conclusions, it leaves to the 
more political branches the matter of adapting and vivifying its princi- 
ples in each generation. It also leaves to the people of the states, in the 
Tenth Amendment, those responsibilities and rights not committed to 
federal care. The power to declare acts of Congress and laws of the states 
null and void is truly awesome. This power must be used when the 
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Constitution clearly speaks. It should not be used when the Constitution 
does not. 

In Marbury v. Madison, at the same time he vindicated the concept of 
judicial review, Marshall wrote that the ‘principles’ of the Constitution 
“are deemed fundamental and permanent,” and except for formal 
amendment, “unchangeable.” If we want a change in our Constitution 
or in our laws we must seek it through the formal mechanisms presented 
in that organizing document of our government. 

In summary, I would emphasize that what is at issue here is not an 
agenda of issues or a menu of results. At issue is a way of government. A 
jurisprudence based on first principles is neither conservative nor liberal, 
neither right nor left. It is a jurisprudence that cares about committing 
and limiting to each organ of government the proper ambit of its respon- 
sibilities. It is a jurisprudence faithful to our Constitution. 

By the same token, an activist jurisprudence, one which anchors the 
Constitution only in the consciences of jurists, is a chameleon jurispru- 
dence, changing color and form in each era. The same activism hailed 
today may threaten the capacity for decision through democratic consen- 
sus tomorrow, as it has in many yesterdays. Ultimately, as the early 
democrats wrote into the Massachusetts state constitution, the best de- 
fense of our liberties is a government of laws and not men. 

On this point it is helpful to recall the words of the late Justice Frank- 
furter. As he wrote, ‘There is not under our Constitution a judicial reme- 
dy for every political mischief, for every undesirable exercise of 
legislative power. The Framers carefully and with deliberate forethought 
refused so to enthrone the judiciary. In this situation, as in others of like 
nature, appeal for relief does not belong here. Appeal must be to an in- 
formed, civically militant electorate.”’ 

Iam afraid that I have gone on somewhat too long. I realize that these 
occasions of your society are usually reserved for brief remarks. But if I 
have imposed on your patience, I hope it has been for a good end. Given 
the timeliness of this issue, and the interest of this distinguished organi- 
zation, it has seemed an appropriate forum to share these thoughts. 

I close, unsurprisingly, by returning a last time to the period of the 
Constitution’s birth. 

As students of the Constitution are aware, the struggle for ratification 
was protracted and bitter. Essential to the success of the campaign was 
the outcome of the debate in the two most significant states: Virginia and 
New York. In New York that battle between Federalist and anti-Federal- 
ist forces was particularly hard. Both sides eagerly awaited the outcome 
in Virginia, which was sure to have profound effect on the struggle in the 
Empire State. When news that Virginia had voted to ratify came, it was a 
particularly bitter blow to the anti-Federalist side. Yet on the evening the 
message reached New York an event took place that speaks volumes 
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about the character of early America. The losing side, instead of grous- 
ing, feted the Federalist leaders in the taverns and inns of the city. There 
followed a night of good fellowship and mutual toasting. When the ef- 
fects of the good cheer wore off, the two sides returned to their inkwells 
and presses, and the debate resumed. 

There is a great temptation among those who view this debate from 
the outside to see in it a clash of personalities, a bitter exchange. But you 
and I, and I hope the other participants in this dialogue, know better. We 
and our distinguished opponents carry on the old tradition, of free, 
uninhibited, and vigorous debate. Out of such arguments come no 
losers, only truth. 

It’s the American way. And the Founders wouldn’t want it any other 
way. 
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SECTION I 


The Question 
of Method 





Introduction 


As the previous section demonstrates, hermeneutic theory has been at the 
center of recent controversies over legal interpretation. Theoretical models 
and normative rules are constantly being invoked to establish acceptable 
interpretive procedures. Such hermeneutic foundation-building takes var- 
ious forms within legal studies, forms that resemble normative theorizing 
in other interpretive disciplines, especially literary criticism. The following 
essays illustrate the most widely debated concepts in legal and literary 
hermeneutics: intention, formalism, and objectivity. These concepts are at 
issue in the most important recent attempts to establish or criticize princi- 
ples for correctly interpreting statutes, poems, wills, novels, and other 
such texts. Some brief definitions are thus in order. 

In one of its senses, the term formalism refers to a theory of interpreta- 
tion that sees the meaning of a text as inherent in the words on the page, 
independent of authorial intent, reader response, and historical context. 
Intentionalism defines itself against this kind of formalism by asserting 
that textual meaning is inseparable from authorial intention, usually go- 
ing on to argue that evidence outside the text is crucial to any correct 
interpretation of meaning as intention. Thus, formalists and intentional- 
ists differ over the nature of the interpreted object—textual meaning— 
and on the method of objectively interpreting—through internal or ex- 
ternal evidence. 

The intentionalist-formalist debate has a long history in both the legal 
and literary disciplines, but histories of the debates in the two arenas 
have run on independent tracks that rarely intersected. In 1930 Max Ra- 
din put forth the most famous anti-intentionalist argument in statutory 
interpretation, while during the next decade Monroe Beardsley and W. 
K. Wimsatt did the same for literary interpretation in their article ‘“The 
Intentional Fallacy.’ In their very different institutional contexts, these 
two essays attacked the dominant intentionalist assumptions in their re- 
spective disciplines and set the stage for more recent arguments over the 
hermeneutical role of interition. A brief analysis of one of these seminal 
essays with a few passing comparisons to the other will highlight the 
contexts of current debates over interpretive theory. 

“The Intentional Fallacy” and its companion piece, Wimsatt and 
Beardsley’s ‘The Affective Fallacy,” are two of the most influential 
American essays on literary hermeneutics. In these widely reprinted 
articles first published in the late forties, the authors attack ‘the 
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psychological fallacies” that lead away from ‘objective criticism’’ of liter- 
ary texts. “The Affective Fallacy is a confusion between the poem and its 
results. . . . It begins by deriving the standard of criticism from the psy- 
chological effects of the poem and ends in impressionism and relativ- 
ism.”’ The problem of relativism also plays a part in their attack on the 
intentional fallacy, “a confusion between the poem and its origins.” 
Charging that the intentionalist “derives the standard of criticism from 
the psychological causes of the poem,’” Wimsatt and Beardsley argue that 
intentionalism leads away from legitimate textual exegesis toward litera- 
ry biography, from objective criticism toward interpretive relativism. ! 

The charge of relativism is crucial to the theoretical debate between 
intentionalists and formalists, but it is not always clear what is meant by 
the charge. In ‘The Affective Fallacy,’’ Wimsatt and Beardsley describe 
exactly how a critical focus on different readers’ interpretations results in 
idiosyncratic impressionism and infinitely multiple meanings. But in 
“The Intentional Fallacy,’’ the authors do not explain why they see simi- 
lar relativistic dangers in intentionalism. We can, however, infer an ex- 
planation from a later article, ‘Genesis: A Fallacy Revisited,’’ in which 
Wimsatt responds to attacks on the earlier essay.’ 

At one point, Wimsatt claims that in ‘The Intentional Fallacy’’ he had 
“tried to delineate one of the principles by which [the objective] critic will 
have to discipline his efforts unless he wishes to surrender to the flux, 
the gossip, the muddle and the ‘motley’ for which [intentionalists] seem 
so earnestly to yearn” (‘‘Genesis,” p. 222). The formalist argument here 
seems to be that intentionalism leads to relativism because it encourages 
critics to go outside the text to find its meaning in biographical and his- 
torical facts, facts that are potentially infinite in number. Once the inten- 
tionalist allows an extratextual fact to determine an interpretation, 
Wimsatt suggests, there is no closing the hermeneutical door. When the 
text itself can be overruled or ignored in an account of authorial intention 
based on external evidence, what extratextual fact can be excluded as 
irrelevant? The intentionalist critic becomes lost in the unbounded “‘flux”’ 
and “muddle” of biography and history. The text ‘as an object of specifi- 
cally critical judgement, tends to disappear” (VI, p. 21), and we are left 
once again, as with the affective fallacy, in unconstrained relativism. 

As important as it obviously was to Wimsatt and Beardsley, their fight 
against relativism was not the battle most important to the explicit argu- 
ment of ‘The Intentional Fallacy.” That argument focuses more on the 
danger of error and distortion than it does on the fear of infinite meanings 
and unconstrained interpretation. In The Verbal Icon: Studies in the Meaning 
of Poetry, the collection which reprints both essays on the psychological 
fallacies, Wimsatt defines a poem “as a wholeness of meaning established 
through internally differentiated form, the reconciliation of diverse parts” 
(VI, p. 236). He distinguishes poetry from ‘practical messages, which are 
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successful if and only if we correctly infer the intention” (VI, p. 5). In con- 
trast, though it can exist only through the meaning of its words, a poem 
“is, simply is, in the sense that we have no excuse for inquiring what point 
is intended or meant. Poetry is a feat of style by which a complex of mean- 
ing is handled all at once” (VI, p. 4). Thus, a poem is a “verbal icon”: 
“Through its meaning or meanings the poem is. It has an iconic validi- 
ty. .. . The poem has, not an abstractly meant or intended meaning, but a 
fullness of actually presented meaning” (VI, p. 231). 

The hermeneutic consequences of such a definition are made clear 
throughout the explicit argument of ‘’The Intentional Fallacy.”’ Since po- 
etry consists not of “intended meaning”’ but “actually presented mean- 
ing,’” not what an author planned or wanted to write but what he did 
write, the author’s intention is irrelevant as an interpretive category. But 
even if such an intention were relevant, Wimsatt and Beardsley ask, how 
could a critic determine what it is: ‘“How is he to find out what the poet 
tried to do? If the poet succeeded in doing it, then the poem itself shows 
what he was trying to do. And if the poet did not succeed, then the poem 
is not adequate evidence, and the critic must go outside the poem—for 
evidence of an intention that did not become effective in the poem” (VI, 
p. 4). That is, if the poet was successful in fulfilling his design in writing 
his poem, then he has embodied his intention in the text, and looking for 
intention outside the text is unnecessary. Only interpreting the text itself 
matters. On the other hand, if the poet did not fulfill his design, if he did 
not embody his intention in his text, then looking for that intention else- 
where has nothing to do with interpreting the text actually written. It is 
the text actually written that alone should concern—and constrain— 
interpretations. 

One way of responding to Wimsatt and Beardsley would be to take 
seriously their distinction between poetry and other forms of writing. 
That is, one might agree with their implication that poetry demands a 
“special” interpretive method that excludes intentionalist evidence, but 
still maintain that other forms of writing, including law, require a differ- 
ent hermeneutic approach that makes reference to authors and their in- 
tentions. Indeed, several of the selections below can be read as making a 
case for a distinction between ‘‘specialized’”’ and “’general’’ hermeneu- 
tics: these essays distinguish poems from novels, literature from law, 
and wills from statutes or constitutions. Others, however, suggest that 
these separations do not work and that the problems relevant to explicat- 
ing a poem are fundamentally similar to those involved in interpreting 
legal and other kinds of texts. 

A legal theorist belonging to the formalist camp was Max Radin, who 
in 1930 presented an argument closely related to that of ‘The Intentional 
Fallacy.” In “Statutory Interpretation,’”’ he, too, tests an interpretive 
method by its capacity to “effectively lessen the dangers of arbitrary 
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action on the part of the courts,’” and he goes on to mount a concerted 
attack on the confused legal theories that ‘impute imaginary intentions 
to fictitious entities.’’* Radin’s anti-intentionalist critique develops along 
lines very similar to the arguments we have just examined. “The courts 
in England and America,” he writes, 


have generally qualified the “golden rule’ that intent governs the 
meaning of a statute, by saying that it must be the intent ‘as expressed 
in the statute.” In that case, it would obviously be better to use the ex- 
pression alone, without reference to the intent at all, since if the intent is 
not in the expression, it is nowhere. If the doctrine means anything, it 
means that, once the expression is before the court, the intent becomes 
irrelevant. [‘SI’’, p. 872] 


Radin argues further that even if it were relevant to interpreting a law, 
the intention of a legislature is multiple and conflicted: ‘A legislature 
certainly has no intention whatever in connection with words which 
some two or three men drafted, which a considerable number rejected, 
and in regard to which many of the approving majority might have had, 
and often demonstrably did have, different ideas and beliefs’ (“SI’’, p. 
870). Indeed, the legislative intention behind any statute always turns 
out to be either radically indeterminate or ultimately undiscoverable. 

Focusing on statutes, Radin does not indicate whether his anti-inten- 
tionalism extends to those particular legal texts called wills. A major part 
of his argument concerns the genesis of statutes in collective decisions 
and the difficulty, if not impossibility, of ascertaining collective ‘‘intent.”’ 
A will, in contrast, is usually attributed to a single author. Does this 
make a difference? Once again we are presented with the problem of 
“specialized” versus ‘’general” hermeneutic approaches. 

Still, if intention does not determine interpretation, what does? Wim- 
satt and Beardsley argue that the poem is neither the author’s nor the 
critic’s. ‘The poem belongs to the public. It is embodied in language, the 
peculiar possession of the public, and it is about the human being, an 
object of public knowledge” (VI, p. 5). This emphasis on public knowl- 
edge allows Wimsatt and Beardsley to make a further methodological 
distinction: the difference between internal and external evidence for in- 
terpreting the meaning of a literary text. External evidence is ‘‘private or 
idiosyncratic; not a part of the work or a linguistic fact.” Instead, it con- 
sists of authorial ‘revelation’ outside the text being interpreted. Internal 
evidence, on the other hand, is public not private: “it is discovered 
through ... our habitual knowledge of the language ... in general 
through all that makes a language and culture” (VI, p. 10). Though Wim- 
satt and Beardsley admit that a person aware of extratextual information 
may appreciate a poem better than someone without this awareness, 
they are more concerned that such a preoccupation with external 
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evidence ‘‘could distort a critic’s view of a poem.” In such cases of inter- 
pretive distortion, critics allow external evidence to override internal evi- 
dence from the text itself; they “disregard the implicit language’’ and 
“prefer private evidence to public” (VI, pp. 13-14). Thus, intentionalism 
leads to interpretive distortion of public meaning and ends in a priva- 
tized critical impressionism. Wimsatt and Beardsley sum up their anti- 
intentionalist position by calling for a return to the text, not to the author: 
“Critical inquiries are not settled by consulting the oracle” (VI, p. 18). 

In trying to clarify their view of intention, Wimsatt and Beardsley 
make the literary scholar E. E. Stoll’s rhetorical question into a real one: 
“Is not a critic a judge, who does not explore his own consciousness, but 
determines the author’s meaning or intention, as if the poem were a will, 
a contract or the constitution?’* Wimsatt and Beardsley answer in the 
negative and in so doing restate an opposition found in Radin’s essay on 
statutory interpretation. Both articles completely reject the analogy be- 
tween literary and legal texts, but for quite different reasons. Radin 
claims that laws are unlike literature, because in literary interpretation 
we try to “enter into the mind of an artist” (‘‘SI’’, p. 867) to seek his 
intention, whereas in legal interpretation intention is irrelevant and only 
the statute itself counts. Conversely, Wimsatt and Beardsley claim that 
literature differs from law, because in legal interpretation we try to get at 
the ‘‘practical message’’ the author intended, whereas in literary inter- 
pretation intention is irrelevant and only the poem itself counts. The le- 
gal and literary theorists each make intention the province of the other 
discipline, not their own. 

Arguing from different premises about the texts to be interpreted, 
these two seminal essays arrive at the same conclusion: literary and legal 
interpretation have little in common. Even though all the following es- 
says reject this conclusion, they continue to share common areas of con- 
cern with Radin, Wimsatt, and Beardsley: the danger of relativism, 
misreading, public knowledge, and external evidence. Though the es- 
says are grouped around three topics—intentionalism, formalism, and 
objectivity—it will soon become clear that several pieces could have ap- 
peared in any of the three groupings. This is due to the fact that debates 
over intention are often debates over formalism, and both intentionalist 
and anti-intentionalist arguments are usually arguments about interpre- 
tive objectivity. 

Indeed, in a certain sense, objectivity constitutes both the end and 
means of foundationalist theory, which claims that objective descrip- 
tions can lead to objective methods applied objectively to reach objective 
conclusions. Thus, hermeneutic foundationalism proposes detailed de- 
scriptions of the interpretive process leading to neutral procedures to be 
applied disinterestedly to reach correct interpretations. Both formalism 
and intentionalism lay claim to this sort of objectivity. Both provide 
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foundationalist descriptions and prescriptions, accounts of where mean- 
ing resides and how it can be derived in correct interpretation. Formal- 
ism defines meaning in the text and advocates intrinsic criticism, while 
intentionalism focuses on authorial meaning and argues for extrinsic crit- 
icism as a supplement to close reading. 

We saw how the formalism of Wimsatt and Beardsley attempted to 
avoid relativism and misreading by proposing an ‘objective criticism’”’ 
that interpreted the text in and of itself. In the most rigorous case made 
for intentionalism in literary theory, E. D. Hirsch rejects this New Critical 
formalism because its supposed objectivity results in the very relativism 
it wished to avoid. Hirsch then goes on to argue that objective interpreta- 
tion can only be grounded in the intentions of authors. 

In Validity in Interpretation (1967) Hirsch defines ‘verbal meaning” as 
“whatever someone has willed to convey by a particular sequence of lin- 
guistic signs and which can be conveyed (shared) by means of those lin- 
guistic signs.’’? Both the author’s willed meaning and the sharability of 
that meaning are indispensable aspects of Hirsch’s definition. Linguistic 
norms enable an intended meaning to be shared, Hirsch argues, but they 
are not sufficient by themselves to guarantee that a text’s meaning will be 
determinate and reproducible. Reference only to a speech community’s 
potential system of norms without reference to the choices authors make 
within the system ‘‘opens the door to subjectivism and relativism, since 
linguistic norms may be invoked to support any verbally possible mean- 
ing” (p. 226). 

For Hirsch, ‘the author’s meaning, as represented by his text, is un- 
changing and reproducible” (p. 216), and only by reconstructing this in- 
tended meaning can objective interpretation become truly possible. He 
summarizes his thesis with ‘the paradox that objectivity in textual inter- 
pretation requires explicit reference to the speaker’s subjectivity” (p. 
237). From these premises, Hirsch derives methods for correct interpre- 
tation: though “‘extrinsic data’’ should not be ‘read into the text,” it can 
be ‘‘used to verify that which we read out of it.” And “even though the 
text itself should be the primary source of clues and must always be the 
final authority, the interpreter should make an effort to go beyond his 
text wherever possible” (p. 241). Distinguishing the ‘speaking subject’ 
from the ‘‘actual historical person,” Hirsch argues that the “‘interpreter’s 
primary task is to reproduce in himself the author’s ‘logic,’ his attitudes, 
his cultural givens, in short, his world” (p. 242). These suggestions con- 
stitute Hirsch’s intentionalist form of foundationalism, his attempt to es- 
tablish “normative principles in interpretation’ (p. 212). It is precisely 
this foundationalist question of method that all of the following essays 
take up: can hermeneutic theory provide specific constraints on interpre- 
tive procedures? 
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(A) 


Intentionalism 





Sonnet LXV and the 
“Black Ink” of the 
Framers’ Intention 


Charles Fried 


At the very core of the rule of law is the conviction—perhaps it is only a 
hope—that legal texts have meaning. As a teacher and a scholar I have 
tried to show how the meaning of legal texts persists through time and 
controls the outcomes of concrete cases; as a latecomer to practice I have 
tried to make that idea central to the positions the government takes in 
court. Because anniversaries permit, if not demand, personal reflection, 
or at least reflection in a different and more personal voice than has been 
usual in these pages, I shall address this central concern—the rule of law 
and the meaning of laws—in that special way. 

My work as a scholar and now as a practitioner suggests to me that 
respect for the rule of law has been somewhat abraded by a generation or 
more of skepticism about the discipline and definiteness of law. The atti- 
tude is abroad that rules and principles simply cannot control concrete 
cases at all, that they thus cannot be applied in adjudication, and indeed 
that they are not even worth seeking to establish in the first place.! My 
indictment runs against adjudication that seeks to escape the discipline 
of texts and doctrine, and substitutes the judge’s own authority for the 
authority of the law—his only just source of power. When we cut our- 
selves off from text and doctrine on the premise that they cannot con- 
strain judgment, great damage is done; this is true whether the impulse 
causes us to strike down politically uncongenial legislation or to produce 
an emotionally congenial result in a particular case. 

This skeptical stance toward the law evidences itself through a skein of 
more particular dispositions, the manifestations and motivations of 
which are various and sometimes elusive. In recent years, this substitu- 
tion of will for the exercise of reason may be moved by a project to redis- 
tribute power and wealth to less favored segments of the population; at 
another time, it had the effect—if not the purpose—of entrenching 
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privileges and advantages against legislative attack.* And judges with no 
systematic ideological agendas may play fast and loose with rules and 
doctrines to produce the results they favor in particular cases, without 
regard for systematic implications.* 

Something like cynicism infects what is on occasion celebrated as judi- 
cial statesmanship: where a court, perhaps quite rightly, concludes that 
the time has come to modify or overrule precedent but shrinks from do- 
ing so candidly, it shrinks from encountering the discipline of explicit 
justification.? Some early examples of this stance seem benign enough. 
Who might not be seduced by the sonorous if somewhat impenetrable 
passages of Allegheny College v. National Chautauqua County Bank,® in 
which Judge Benjamin Cardozo sought to persuade us that Allegheny 
College really had given bargained-for consideration in exchange for, 
and thus could enforce in an action for breach of contract, a straightfor- 
ward charitable subscription.’ The result strikes me as a just one, but one 
better reached by a frank revision of doctrine. | also once thought the 
American Law Institute’s Restatement of Contracts was right to use promis- 
sory estoppel to hold subcontractors to the unbargained-for unilateral 
offers that they supply to general contractors putting together bids on 
large projects.* I am beginning, however, to see the wisdom of Judge 
Learned Hand’s remark in James Baird Co. v. Gimbel Brothers, Inc.? that “‘in 
commercial transactions it does not in the end promote justice to seek 
strained interpretations in aid of those who do not protect themselves.””!° 

Similarly, there is cause for wonder that a doctrine like the tort law 
duty to warn, which initially appeared so reasonable, should take the 
grotesque turn it did in Tarasoff v. Board of Regents,"' in which a murder 
victim’s parents were allowed a cause of action against her killer’s psy- 
chiatrist for failing to warn them of the killer’s threats expressed in ther- 
apy—even though the psychiatrist had alerted the police.!* This 
absurdity was followed by Henderson v. United States,'° in which the 
court held the government could be liable for the accidental electrocution 
of adult persons who had trespassed upon government land and scaled 
electrical towers to steal cable.'* The fabric of the law is abraded just as 
surely when courts indulge their yearning to do “substantive justice” by 
ignoring clearly defined procedural constraints, such as those limiting 
judicial review by requiring deference to agency discretion,'> or those 
precluding such review when the statute of limitations has run!® or the 
plaintiff has not exhausted his administrative remedies.” 

I could address these issues by discussing aspects of the work of the 
Department of Justice, in which I have been involved, that can be seen as 
an attempt to “ravel up” the sometimes ragged edges of the fabric of law. 
I think of the department's tort initiative,'* its recent guidelines on con- 
sent decrees and special masters,'? and I hope not a few amicus briefs 
filed by my office.”” lam apprised, however, of the rest of the contents of 
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this celebratory issue and so have contrived to make my point by indirec- 
tion, through poetry. If my legal message is controversial, at least the 
poetry I invite you to consider is lovely. 

I propose to confront indirectly the notion that legal rules and doc- 
trines cannot control particular cases or even coerce our judgment, and 
that such rules are a sham, merely invoked after the fact to justify results 
reached on other grounds. Of course, this attitude is expressed most dra- 
matically and prominently in the current debate about constitutional in- 
terpretation. This debate, I believe, centers on whether the Constitution 
should be taken seriously as law—that is, as a deliberately produced, 
deliberated legal text—or rather should be regarded as nothing more 
than a set of improving slogans chiseled on the walls of our public con- 
sciousness—“‘our legend and hope.’’*! This essay is my contribution to 
the debate between those who go forward under the banner of ‘‘original 
intent’ and those who believe that constitutional interpretation must ex- 
press a free response to contemporary conditions, mores, and 
temperaments.” 


U 


This dispute over the interpretation of texts breaks out not only in our 
profession but in literary theory as well. And so, keeping true to my 
promise to lighten the batter out of which this birthday cake is baked, I 
will take as my text Shakespeare’s Sonnet LXV. I start with the poem: 


Since brass, nor stone, nor earth, nor boundless sea, 
But sad mortality o’ersways their power, 

How with this rage shall beauty hold a plea, 
Whose action is no stronger than a flower? 

O! how shall summer’s honey breath hold out 
Against the wrackful seige of batt’ring days, 
When rocks impregnable are not so stout, 

Nor gates of steel so strong, but Time decays? 

O fearful meditation! where, alack, 

Shall Time’s best jewel from Time’s chest lie hid? 
Or what strong hand can hold his swift foot back? 
Or who his spoil of beauty can forbid? 

O! none, unless this miracle have might, 

That in black ink my love may still shine bright.* 


Let us attempt first to understand what this poem is saying on a literal 
level. It begins by contrasting the solid and powerful with the extremely 
transitory; brass, stone, sea, “rocks impregnable,” and “‘gates of steel’’ 
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are contrasted to beauty,** the strength of a flower, honey breath, and 
finally, love—‘‘Time’s best jewel.’ Next, we have an apostrophe of a 
thing that is so powerful that it is to brass, stone, and steel as they are to 
flowers and honey breath; that powerful thing is time’s rage, the 
“wrackful siege of batt’ring days.” All of this is intended to give a sense 
of the implacable potency of time, of change, and of decay. Time’s chest 
is not a place of safety and safekeeping, but an engulfing active force, a 
black hole that devours everything.» 

However, this seemingly unstoppable force may be overcome by a mi- 
raculous force: “black ink’’—no more substantial than a flower, and cer- 
tainly far less substantial than ‘‘rocks impregnable” or ‘‘gates of steel.”’ 
Black ink can triumph over the terrible power of time: its strength and 
cunning can give permanence to that most flimsy and impermanent of 
things, love, and cause it to shine bright. For how long? In the case of this 
sonnet, almost four hundred years. 

Now, the impermanence of things is a standard poet’s theme; it is, 
perhaps, the great theme of the human condition. Our sense of time and 
of continuity is what makes us human; in psychoanalytical jargon, it is 
the basis of our ego, our sense of self. It also is what permits us to make 
plans for the future. However, this sense of time comes at a price: our 
awareness that “time decays,’ and our knowledge that ‘‘sad mortality 
o’ersways” even the best-laid plans which our sense of time makes pos- 
sible. Indeed, this may be the sense in which love, ““Time’s best jewel,” is 
also described as time’s prey. 

But all this is clear. 1am now prepared to return to my original subject: 
the claim that the attempt to understand the Constitution according to 
the intention of those who conceived it is so hopelessly unavailing that 
advocating such an attempt must be either foolishness or subterfuge. As 
I have stated, this claim is just a special version of the notion that such an 
attempt is generally in vain because it is impossible to treat any legal 
text—or indeed any legal rule or principle—as a real constraint upon 
judgment. 

Those who object to consideration of the Framers’ intention in consti- 
tutional interpretation claim that we cannot know the intention of people 
so distant from us in time and circumstance.*° This objection, I take it, is 
not just that it would be inconvenient or even bad policy to act on that 
original intention but that the ‘’wrackful siege of batt’ring days’’ has 
made that very enterprise devoid of sense. Words, surrounded by new 
contexts, do not mean now what they did then; they may seem compre- 
hensible, even familiar, but a proper historical sense reveals them to be 
mere homonyms of their present counterparts. Meaning cannot survive 
this process ‘When rocks impregnable are not so stout, / Nor gates of 
steel so strong, but Time decays.” Still, these critics argue, this ‘fearful 
meditation” may not be so fearful after all. Perhaps our impotence gives 
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us potency, freeing us of past meanings and allowing us to be marvel- 
ously creative. We can accord new meanings to words and texts to serve 
our present needs, our present visions, and even our present whims. 

Should we accept this line of argument? Is it true? Is it even plausible? 
Recall my exegesis of the transparent meaning of Sonnet LXV. Put aside 
for a moment the content of the exegesis and recall just the fact of it. In 
following along with me in my exegesis, whether you agreed with it or 
not, you at least agreed in my unstated premise that the poem had a 
meaning and that we could understand it; so you surely also agreed that 
respect for human intelligence demands that we attempt to understand 
the sonnet’s meaning rather than make it up. 

What is this poem really about? It is, | submit, about writing. More 
generally, it is about words: the miracle that black ink can make even 
what is most fragile and evanescent shine brightly through time. Why 
should we believe this? Is this not just a naked assertion? No, the poem 
proves itself. For in understanding its claim, we prove its claim. In treat- 
ing the enterprise of reading and understanding Shakespeare’s poem as 
a normal, compassable exercise of human intelligence, we prove Shake- 
speare’s claim that black ink can perform the miracle of causing meaning 
to shine brightly between persons and across years. Similarly, the enter- 
prise of discoursing about the Constitution, and about the possibility of 
understanding it, proves that such a discourse is possible, and by exten- 
sion, it suggests that it is also possible to understand the subject of the 
discourse—the constitutional text itself. 

Sonnet LXV also speaks to the miracle of human intelligence, which is 
coextensive with the miracle of human language. Language, words, fix 
meaning. Words create meaning as a bond or a channel between per- 
sons, a common and identical possession—identical because only then 
can it be common, offering an escape from solipsism. To doubt the reality 
of this common possession is to doubt other minds and thus to doubt 
community and humanity. So, black ink is indeed a miracle; more than 
just love ‘shines bright,” but any product of the human spirit—includ- 
ing intention. Indeed, language, black ink, is the very condition of inten- 
tion, and intention is the vehicle of meaning. 

We can respond now to the fallacious notion that if we only cut our- 
selves loose from past meanings, we will be wonderfully free to create 
and innovate. Surely innovation in law or in poetry or in any other 
human enterprise depends on our ability to create something new and 
distinct like a poem, for instance, or a constitution. Without the ability to 
fix and transmit the intention of framers—and we are all framers—across 
the void of time and between persons, we are powerless to create and 
innovate at all. 

This observation is not undercut by the argument that the Framers of 
the Constitution, or indeed those who establish any legal rules, no more 
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envisaged every application of their general terms than Shakespeare en- 
visaged the use | am making here of his sonnet. This claim ignores the 
miracle of language, and the miracle of general terms. For it is the very 
essence of general terms that they are capable of governing particular 
cases not envisaged by their authors.”” General terms are not mere com- 
pendia of the specific instances imagined by those individuals who first 
enunciated them. What the miracle of language requires is that words, 
ideas, and concepts reach new instances. Those who deny that general 
terms can reach new cases, and those who claim that they can reach new 
cases but without imposing constraints or limits, are really in the same 
camp; they are the enemies of meaning and, therefore, the enemies of 
the very conditions of human creativity. 

Ronald Dworkin’s splendid new book, Law’s Empire,*® is concerned 
with just these themes. Dworkin is scornful, and I think properly so, of 
the notion that in interpreting poetry or the Constitution we should seek 
to discern authorial intent as a mental fact of some sort.” As to poetry, 
his argument rightly holds that we would not consider an account of 
Shakespeare’s mental state at the time he wrote a sonnet to be a more 
complete or better account of the sonnet than the sonnet itself.4° Dwor- 
kin would certainly disagree, as would I, with the notion that when we 
consider the Constitution we are really interested in the mental state of 
each of the persons who drew it up and ratified it.*! In this view, which 
we both reject, the texts of a sonnet or of the Constitution would be a 
kind of second-best; we would prefer to take the top off the heads of 
authors and Framers—like soft-boiled eggs—to look inside for the truest 
account of their brain states at the moment that the texts were created. 

The argument placing paramount importance upon an author’s men- 
tal state ignores the fact that authors writing a sonnet or a constitution 
seek to take their intention and embody it in specific words. I insist that 
words and text are chosen to embody intentions and thus replace inqui- 
ries into subjective mental states. In short, the text is the intention of the 
authors or of the Framers. That is why readers interpreting such texts 
have a special duty to the cause of rationality and to the determinacy of 
meaning to take them seriously. 

It may be said, with some justice, that to make a point I have carica- 
tured a more nuanced position—that rules and texts are not always defi- 
nite, that where indeterminate they leave room for choice, and that 
sometimes they give out altogether, leaving us wholly adrift. There is 
some truth to this claim, but not nearly enough. Indeed, my point can be 
taken too far; certainly I do not mean by it that any gibberish at all has 
determinate meaning, or that even sensible texts must be applicable to all 
possible new cases. The real issue is what we make of this acknowledg- 
ment that our language, like our reason and will, is fallen and imperfect. 
Do we give up, or do we make the effort to understand and interpret in 
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good faith, assuming the good faith and competence both of our lan- 
guage and of our interlocutors? Do we take the frequent lack of unanimi- 
ty about the correctness of an interpretation as a spur to further discourse 
or as a sign that we should give up altogether? 


Ul 


A great deal is at stake here: the whole notion of the integrity of the 
means of human communication—whether it be in poetry or in law— 
and more specifically, the whole notion of the integrity of the tools of 
legal and political discourse. The possibility of understanding rules and 
texts means that law need not be just a matter of power. The ‘miracle’ 
that has ‘might’ is thus not just a transmission of fleeting sentiments, 
but the might to constrain with words—that is, with reasons. This is 
what law is: a constraint, not of force, but of reason—the reasons that 
one man can offer to another for his judgment and for his actions, the 
reasons that one age offers to another for its judgments and its actions. 

Accordingly, I affirm the possibility of the enterprise that the Framers 
embarked on in Philadelphia two hundred years ago: the establishment 
as a foundation for government of a structure for relations of power em- 
bodied in a written constitution—that is, in black ink. As we can under- 
stand Shakespeare’s meaning, so can we understand the Framers’ 
meaning in the Constitution. Although such understanding may not 
necessarily be achieved without difficulty, that should not be an objec- 
tion in principle to making the effort. Indeed, we owe such an effort to 
the texts of both the sonnet and the Constitution. 

There is this difference between the sonnet and the Constitution: the 
sonnet addresses understanding only, whereas the Constitution ad- 
dresses action, seeking to structure and constrain great action. The strik- 
ing thing, of course, is that the courts can ignore the provisions of the 
Constitution, just as the president—or anyone who is bound to follow 
the law—can ignore the law. That is because the law operates through 
reason and understanding rather than physical constraint; whatever co- 
ercion takes place, if it is lawful, is guided by reason and understanding. 
It is for this reason that I find so disturbing the suggestion that we cannot 
understand the intention of the framers of laws, whether of the Constitu- 
tion or of law in its more humble manifestations, whether twenty years 
or two hundred have passed. Shakespeare refutes this suggestion in 
Sonnet LXV; it is Shakespeare’s miracle of black ink that we, as free per- 
sons whose freedom is underwritten by the rule of law, should celebrate. 
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(“On Sonnet LXV” 


Philip Martin 


Since brasse, nor stone, nor earth, nor boundlesse sea, 
But sad mortallity ore-swaies their power, 
How with this rage shall beautie hold a plea, 
Whose action is no stronger then a flower? 
O how shall summers hunny breath hold out, 
Against the wrackfull siedge of battring dayes, 
When rocks impregnable are not so stoute, 
Nor gates of steele so strong but time decayes? 
O fearefull meditation, where alack, 
Shall times best Jewell from times chest lie hid? 
Or what strong hand can hold his swift foote back, 
Or who his spoile of beautie can forbid? 

O none, unlesse this miracle have might, 

That in black inck my love may still shine bright. 


The tremendous strength of the first twelve lines is obvious; one may 
come more slowly to accept the final couplet. Indeed I once thought it 
one of the disappointing couplets, but I no longer think so. For what the 
poem exists to say is that amid such universal ruin as it contemplates, 
beauty can have no chance of preservation unless a miracle occurs: most 
of the imaginative weight must fall, then, on the “rage,” the ‘“wrackfull 
siedge’”’ of mortality, and on the defenselessness of beauty’s “flower” 
and “summers hunny breath”; the poem’s ending is therefore deliber- 
ately and properly tentative. There is nothing here of the facile optimism 
we have seen elsewhere. Instead, full recognition is given to the specta- 
cle described; the exclamation, “O fearefull meditation,” dominates the 
rest of the poem’s thought. Nothing is asserted in the couplet, except a 
possibility (‘“O none, unlesse. . .””), and even that, the poem admits, will 
require a miracle. Perhaps there is something more than this: the insinua- 
tion that the poem itself may be ‘’this miracle,” may have the ‘‘might’ 
spoken of; but it is nothing like an explicit claim. A backward glance at 
Sonnet LX will show this by contrast: ‘And yet to times in hope, my 
verse shall stand.” The end of LXV is stronger precisely because it is so 
tentative. Further, it should be clear how much more intelligent this poem 
is than Sonnet LX and some others: it accepts its own logic, without try- 
ing at the end to ignore the disturbing realities it has faced earlier. 
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Counterfactuals in 
Interpretation 


E. D. Hirsch, Jr. 


In this chapter I shall suggest that we will get a clearer insight into some 
recalcitrant problems of literary and legal interpretation if we face up to 
the need for counterfactuals in interpreting texts. Counterfactual condi- 
tionals are if-then statements, as in the song “If | were a rich man,” or in 
the claim of the young lad from Hahant: ‘I would if I could but I can’t.” 
These contrary-to-fact speculations are just the sorts of statements that 
tough-minded thinkers and skeptical historians try to avoid. Historians 
(as opposed to modal logicians who have recently done path-breaking 
work on the subject) do not like to make conjectures about who Hitler or 
Napoleon would have been if they had had different upbringings, or if 
they were born in different times.! And popular attitudes to counterfac- 
tuals are sometimes more contemptuous than scholarly ones: “Yeah, if 
pigs had wings they could fly.” 

But people who concern themselves with the interpretation of texts 
should probably not be intimidated by these disdainful attitudes to 
counterfactual conditionals. Interpreters sometimes need to imagine 
what a text from the past would mean if it were being reauthored in the 
present. If they could not conceive such a possibility, they could not con- 
duct responsible interpretations of texts. By ‘‘responsible” interpreta- 
tions I mean ones that remain true both to the spirit of older texts, and to 
the realities of the present time as well. If you removed the counterfactu- 
al conditional from our intellectual repertoire, our understanding of texts 
would be confined entirely to the present. Responsible interpretation ex- 
ists in two worlds at once, the world of the past and the world of the 
present, the world of the writer and the world of the reader. The 
problematics of textual interpretation arise chiefly from this counterfac- 
tual yoking of historical moments that do not in reality coexist. The only 
way we can bridge these two historical moments is through counterfac- 
tual thinking. All interpreters know this implicitly. Perhaps we have 
omitted to make this truth explicit because we share in the contemptuous 
attitudes, learned and popular, toward the counterfactual conditional. 
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As an example of learned contempt, consider this remark of Quine’s in 
Word and Object: 


What traits of the real world to suppose preserved in the feigned world 
of the contrary-to-fact antecedent can be guessed only from a sympa- 
thetic sense of the fabulist’s likely purpose in spinning his fable. Thus 
consider the pair... : 

If Caesar were in command, he would use the atom bomb; 

If Caesar were in command, he would use catapults. 

We are likelier to hear the former, but only because that one is likelier 
to fit a lesson that a speaker would try to dramatize. The subjective con- 
ditional is an idiom for which we cannot hope to find a satisfactory gen- 
eral substitute in realistic terms.’ 


I shall return to this interesting example of Caesar and the atom bomb. 

We could pursue textual interpretation without using contrary-to-fact 
conditionals. We could simply ignore the world of the past and respeak a 
text here and now for our present purposes. Logically, such an exclusive 
orientation to the present makes for a strong and consistent model of 
interpretation, and no metaphysical arguments about meaning or inter- 
pretation can succeed in undermining this hard-headed view. I find 
metaphysical arguments against legal realism unconvincing when they 
invoke conceptions like ‘the nature of language,”’ or “the nature of 
texts.’ For there is nothing in the nature of language or texts that pre- 
vents legal realists (or postmodern literary critics) from proceeding in 
just the ways they actually proceed. A legal realist will hardly be im- 
pressed with being told he can’t “really” do what he’s really doing. And I 
don’t see why Derrida should be impressed with being told that ‘the 
nature of language” requires him to be constrained by authorial intent. A 
strength of antihistorical positions like legal realism and poststructural- 
ism is that they confine themselves to the world of the present, and thus 
avoid the uncertainties of the counterfactual conditional. 

If we consider interpretation from the standpoint of interpretive 
norms—that is, from the standpoint of the question, What principle de- 
termines which inferences are acceptable and which are not?—the norms 
of interpretation reduce to two. And these exhaust the possibilities. | 
have argued this point elsewhere, and so I will not repeat the exposition 
at tedious length here.? Briefly, my argument is that the normative prin- 
ciples of interpretation all reduce to Humpty-Dumpty’s question, “Who 
shall be master?” and that there are only two possible answers to that 
question: ‘‘the reader’ or ‘the writer.” Every other candidate is sub- 
sumed under one of these two categories. Such candidates as “codes,” 
“institutions,” or “interpretive communities” are always determined by 
one of these two fundamental norms, and so are all compromise posi- 
tions that seem to be partly reader- and partly writer-oriented. For in all 
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such in-between cases, the question can be asked, But who decides? and 
the answer will be either ‘the writer” or ‘‘the reader.” 

Some have objected that this choice is only apparent because there is 
really no writer norm at all. The reader of past texts does not defer to a 
real person, but only to his or her idea or construct of the writer. Hence all 
norms are reader norms. But this is a specious argument. Deference to 
the wishes or intentions of other persons is always deference to one’s 
idea or construct of their wishes. And when their intentions are at odds 
with our own, the fact that we have constructed those intentions does 
not remove the conflict. A genuine choice does offer itself to interpreters 
as between the writer norm and the reader norm. 

I have described the duality of interpretive norms in order to stress a 
further choice that is entailed by that duality, the choice between con- 
ceiving textual interpretation as communication or as exploitation. | do 
not want to suggest by these terms that exploitation is always the ethical- 
ly inferior mode. On the contrary, exploitation of what comes down from 
the past is a way of making something valuable out of the past, and that 
approach is ethically superior to an antiquarian reverence which makes 
of the past nothing useful at all. Moreover, the exploitative mode can 
offer an intellectual simplicity that never has to submit to the uncertain- 
ties and complexities of historical speculation. My chief objection to the 
exploitative approach is that it suffers from practical and intellectual de- 
fects that make it unacceptable in a context of intellectual freedom. For, 
under the exploitative, reader norm, decisions about meaning are deci- 
sions about the best present uses of a text, and these decisions are based 
ultimately on nothing more stable or open to inquiry than the prefer- 
ences of those readers who happen to be in power. The obvious arbitrari- 
ness of such a method reduces its persuasiveness and authority. 

But, on the other hand, if we adopt the writer norm aren’t we then 
condemned to antiquarianism? In past years my answer to that question 
has been as follows: I have said that we should distinguish between 
meaning and significance. Meaning is what the writer meant, what he or 
she intended to convey. Significance is what the modern reader makes 
out of that historical meaning after having construed the original sense. | 
said that the reader has an ethical obligation to base significance upon 
this historically defined, author-defined meaning.* That account was 
reasonable enough, but I now think it was not complex and subtle 
enough. It slid over some of the nuances between a significance that is 
constrained by the past and a significance that is not so constrained; it 
omitted details of the distinction between a significance that is communi- 
cation and a significance that is exploitation. 

The importance of the distinction between writing as communication 
and as exploitation comes into focus if we consider the origins of writing 
itself. Writing was invented to overcome the restriction of speech to a 
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particular time and place, and chiefly the restriction to a particular time. 
The interpretive problem of yoking together two historical worlds was 
therefore implicit in the very origins of writing. Fixing speech in writing 
makes its meaning permanently available, and allows the present to 
build upon knowledge gained in the past. Writing has thereby been the 
chief agent of intellectual progress. But this momentous function of writ- 
ing has required the concept of communication between the past and the 
present. Mankind advances in knowledge because what the writing says 
is communicated to another time. From the beginning, therefore, writing 
was regarded as analogous to normal speech where both speaker and 
audience inhabit the same moment and participate in a two-way ex- 
change. But from the start this analogy with spoken communication was 
a metaphor, not a reality. 

Does it make sense to continue to take this metaphor seriously? Is 
there any point in perpetuating the illusion that speechlike events are 
possible in the absence of a speaker, or that communication is possible in 
the absence of one of the parties to communication? Those who keep 
abreast of literary theory know that the communicative model of textual 
interpretation has come under disdainful attack by Derrida and other in- 
fluential French writers, who have made the quasi-metaphysical objec- 
tion that the author of a text, being absent, does not really exist for 
interpretation.° The author is just a construct. But this argument does 
not really amount to much. As I have just suggested, the speaker in an 
ordinary conversation is also, linguistically speaking, a construct in the 
mind of the other party to the conversation. Further, one can at times 
approach ordinary conversation in either an exploitative or a communi- 
cative spirit. In that respect the analogy between textual interpretation 
and ordinary speech is not a metaphor at all. 

I shall not extend these introductory remarks any further. I have want- 
ed to say enough in favor of the communicative model of textual inter- 
pretation to suggest that it is technically reasonable and harmonizes well 
with ordinary commonsense convictions about writing. In addition, | 
have wanted to avoid useless byways of polemics by conceding that in- 
terpretation-as-exploitation is also a tenable and tenanted position. I es- 
chew metaphysical arguments which claim that the “nature” of 
language, or of anything else, requires us to take one position or the 
other. I set aside all such discussion and accept from the start the conclu- 
sion that a choice of one position or the other is inescapably ideological. 
Having acknowledged my ideological commitment to the communica- 
tive model (which I have by no means fully defended here), I can turn 
without distraction to the knotty problem of the counterfactual and other 
problems that arise when textual interpretation is regarded as 
communication. 

I start with an example from literature, a poem by Blake. I have chosen 
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it because W. K. Wimsatt has written a comment on it that brings out 
with great clarity some of the issues I wish to address. It is a short poem, 
and I shall quote it in full: 


London 


I wander thro’ each charter’d street, 

Near where the charter’d Thames does flow, 
And mark in every face I meet 

Marks of weakness, marks of woe. 


In every cry of every Man, 

In every Infant’s cry of fear, 

In every voice, in every ban, 

The mind-forg’d manacles I hear. 


How the Chimney-sweeper’s cry 
Every black’ning Church appalls; 
And the hapless Soldier’s sigh 

Runs in blood down Palace walls. 


But most thro’ midnight streets I hear 

How the youthful Harlot’s curse 

Blasts the new born Infant's tear, 

And blights with plagues the Marriage hearse. 


This poem is universally admired. It is firmly established in the canon 
of English literature, and will probably remain in the school and college 
curriculum for a long time. Is it not our duty to preserve its vitality and 
relevance through effective interpretation? Isn’t it the responsibility of 
the literary professoriat to ‘‘save the texts’’? That was the view of the late 
Professor W. K. Wimsatt. He used Blake’s poem as an example of the 
need for not adopting a communicative model of textual interpretation. 
Thus Wimsatt: 


We are now seeking a maximum or crucial instance where a poet's pri- 
vate or personal and habitual meaning (as inferred from external docu- 
ments) clearly clashed with what he managed to realize in. . . his poem. 
... But the following [instance] may serve . . . to define the issue. The 
materials are well known, but not the interpretive problem as I shall 
urge it. William Blake wrote in a sketchbook: 


An Ancient Proverb 


Remove away that blackning church 
Remove away that marriage hearse 
Remove away that man of blood 
You'll quite remove that ancient curse. 


These lines remained in the sketchbook, where they deserved to 
remain. They are a raw expression of certain soreheaded antinomian 
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attitudes which are beyond doubt a part of Blake’s biography at the peri- 
od when he was writing . . . London.® 


Then Wimsatt, after amiably calling me ‘‘one of the best informed and 
soberly reliable of recent Blake critics,’’? quotes from my commentary on 
the poem, in which I had explained parts of it by taking into account 
Blake’s other writings and beliefs at the time of composition. Wimsatt 
argues that | went wrong when I tried to explain “London” in terms of 
what Blake wanted to convey by the poem, and that I went egregiously 
wrong when I explained the phrase ‘‘marriage hearse” in light of Blake’s 
hostile attitude to the institution of marriage. 


Mr. E. D. Hirsch, as | have said, is well informed about Blake and relia- 
ble, and I believe he gives us an accurate reading of a sort of intention 
which Blake probably did entertain ... . “If there were no marriage, 
there would be no ungratified desires, and therefore no harlots.’” One 
thing, however, which perhaps he does not notice, or perhaps does not 
worry about, is that these ideas are silly. (Why wouldn’t there be many 
ungratified desires, as many at least as there were losers in stag com- 
bats, or wooers rejected, or pursuers eluded, or matings frustrated? and 
many harlots? and many whoremasters?) An admirer of Blake the poet 
might well be content to leave these ideas, if he could, on a back shelf in 
the doctrinaire part of Blake’s mind. What if we actually do find them or 
manage to put them in the poem? Won’t this make the poem silly? And, 
since interpretation and evaluation are at the very least closely related, 
won't we be in danger of reading the poem as a pretty bad poem? And 
isn’t this poem, in fact, supposed to be a masterpiece, ‘‘one of the best 
city poems ever written’’? 
Isn’t it, in fact, a masterpiece?® 


I find these observations of Wimsatt’s compelling. He has clearly laid 
out the puzzlements that arise when we are interpreting a canonical text 
whose original meanings do not fit the values and truths that current 
readers believe in. The Blake poem is a particularly useful example of the 
problem I want to examine because Wimsatt and I have agreed in this 
case about the premises of the problem. He accepts my view about what 
Blake originally meant, and | accept his view that some of Blake’s ideas 
are wrong. Usually the dilemma produced by canonical works that con- 
tain false or outmoded meanings is hidden by disagreements about origi- 
nal meaning, but in this case, none of the usual confusions or evasions of 
the problem are available to the mind. And although Wimsatt thought 
the example rare, my own view is that it is paradigmatic for the interpre- 
tation of older texts. 

Wimsatt’s solution to the problem is to issue a reader-meaning rather 
than a writer-meaning. (I shall not go into the details of his interpretation 
of the poem.) By this procedure he protects the poem from silliness and 
justifies it as a good poem, a ‘masterpiece’ that deserves to be kept in 
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the canon and taught in the schools. Needless to say, Wimsatt here and 
elsewhere rejects a conception of literary interpretation as communica- 
tion. Yet those who hold to that principle may have some tall explaining 
to do if they want to stay true both to Blake and to their own sense of the 
world. What can such interpreters say about outmoded medical theories 
in Shakespeare, or outmoded social theories in the law? How shall they 
practice their craft in a culture that differs from the culture of the past, yet 
lives by texts from the past? It is a question of some importance. 

Responsible interpreters have generally taken an ad hoc approach to 
such problems of datedness, and in practice that is undoubtedly a good 
approach. But in areas of interpretation where a great deal is at stake—in 
religion and the law, for instance—an ad hoc approach should be but- 
tressed by an explicit set of interpretive principles. Such principles are 
already followed implicitly by responsible interpreters. Here is a state- 
ment of them as I have come to perceive them. A responsible interpreter 
(a) tries to understand the original meaning; (b) tries to accommodate that 
meaning to present circumstances; (c) tries to distinguish between an ac- 
commodation that remains true to the spirit of the original and one that 
does not. 

You will notice that these old-fashioned principles draw upon the lan- 
guage of biblical exegesis—“‘the spirit of the text’’ versus the “letter of the 
text’’—-and they draw also upon the religious principle of ‘‘accommoda- 
tion.’’ According to the theological doctrine of accommodation, when 
God revealed his truth to historical persons, he did so in a way they 
could understand in their own time and place. But with the passage of 
time, the spiritual progress of mankind has enabled us to comprehend 
God’s truth more fully and accurately. When we interpret a text from the 
biblical canon we must grasp the spirit behind it, not just its original 
sense. We must reaccommodate its meaning to our own understandings 
in our own time and place. According to this principle, the canonical text 
has underneath its historical clothing an essential core meaning that is 
true in all times and places. It is the task of the interpreter to present this 
core meaning in the idiom of the present day. 

I want to suggest that the three principles of responsible interpretation 
(listed above) constitute a secular version of the theological principle of 
accommodation. The key difference is this: the wordless divine meaning 
(the spiritual sense) behind Holy Scripture has been replaced in the secu- 
lar account by a purely human meaning-intention whose core can be 
transported without change from one historical era to another. That texts 
in the secular as well as the sacred canon may exhibit this transhistorical 
core meaning is, I think, a root assumption of responsible interpretation. 
Before proceeding further with this theory of secular accommodation | 
want to return briefly to Blake’s marriage hearse. 

I concede that Blake was wrong in thinking that marriage is as 
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dispensable a mind-forged manacle as religious superstition and political 
tyranny (the two other enslaving and perverting institutions presented 
in the poem). I can even agree with Wimsatt that Blake's idea is silly. 
Shall we therefore pretend that the poem doesn’t really express the idea? 
I don’t think that is the way responsible interpretation goes. What hap- 
pens is more like this. We agree that Blake meant what he meant, and we 
agree that his meaning, following the letter of his text, is wrong. But we 
also think that the spirit of his text is neither silly nor wrong. There are 
mind-forged manacles, and there are enslaving institutions, which de- 
press and debase people. Moreover, angry irony directed against avoida- 
ble human evils is a sentiment that transcends the circumstances of any 
particular historical era, and is applicable to all eras including, needless 
to say, Our Own. 

If this is how responsible and sensitive interpreters understand texts 
from the past, another general principle of interpretation suggests itself: 
accommodation requires allegory. Here is the way Saint Thomas, with 
his customary clarity, defines it: ‘That first signification whereby words 
signify things belongs to the first sense, the historical and literal. That 
signification whereby things signified by words have themselves also a 
signification is called the spiritual sense, which is based on the literal and 
presupposes it. . . . Allegory alone stands for the spiritual senses” (Sum- 
ma I, x). My discussion of the Blake poem suggests that the tradition of 
allegory is not just a medieval eccentricity, but is rather a necessary prin- 
ciple for the responsible interpretation of older texts. Indeed, that very 
necessity is the reason that medieval culture developed allegorical 
interpretation. 

Yet allegory as a principle of interpretation exhibits the serious defect 
of permitting an interpreter to derive desired meanings at will. Allegory 
can easily be the handmaiden of what I have called the exploitative ap- 
proach. That is why the principle of the counterfactual conditional is 
needed in responsible interpretation. It is a principle that can help to 
determine whether a given accommodation of a text to the present world 
is a valid accommodation. By ‘‘valid’’ I mean ‘governed by and conso- 
nant with original meaning.” This conception of validity is implied in the 
original decision to regard textual interpretation as communication. In a 
successful communication of meaning a listener correctly grasps the 
meaning-intention of a speaker. In a successful textual communication 
between different temporal and cultural worlds, the reader correctly 
grasps the meaning-intention of the writer. But since in the latter case the 
cultural worlds are different, valid accommodation requires a transposi- 
tion of the writer’s intention from one world to another. (The structure of 
the task is similar to that of translation.) One way of testing whether an 
interpretation is a valid accommodation of the past to the present is to 
ask, ‘‘Would Blake intend that sort of meaning in the present world?” 


62 Interpreting Law and Literature 


Which is rather like asking, “If Caesar were in command would he use 
the atom bomb?”’ 

Is there a valid answer to a question like that? Quine says no, but re- 
cently David Lewis and Saul Kripke have put new life and respectability 
into the counterfactual conditional. Such statements, they claim, can be 
true or false.’ I lack the technical expertise to grasp all the details of 
Lewis’s argument. (Kripke’s discussion is en passant but easier for the 
layman because it avoids logical symbolism.) I shall deal here only with 
those aspects of the matter which are relevant to interpretation and can 
be grasped without using logical notation. At the intuitive level I am 
doubtful of Quine’s claim that one counterfactual is about as good or bad 
as another, on the grounds that they are all hopelessly vague and are not 
expressible “in realistic terms.’’ But since counterfactuals are staples of 
everyday talk and of science as well (natural laws can be viewed as 
counterfactual predictions: ‘If you dropped that pencil it would fall to 
the floor’), one feels skeptical of Quine’s purism. 

Certainly I am skeptical of Quine’s example of Caesar and the atom 
bomb. If we use the counterfactual as an instrument for dealing with the 
real world, including the real historical world, then it is simply incorrect 
to say of the Korean War that if Caesar were in command he would use 
catapults. First of all, if Caesar would use catapults it is not possible that 
he would be in command. That particular counterfactual is almost cer- 
tainly false. Even to entertain such an example is tantamount to what we 
would call in textual interpretation “the antiquarian fallacy.’’ My second 
general observation about the example is that a valid use of such a 
counterfactual conditional requires us to identify an element that re- 
mains identical across time. In Quine’s example, the identical element in 
both the ancient and the modern worlds would be something like: Cae- 
sar’s character as a military tactician. To pretend that this aspect of his 
character is unknowable, or if it were knowable could not be validly ap- 
plied to the present world, seems to me misplaced tough-mindedness. I 
don’t imply that Caesar would use the atom bomb. I avoid taking a defi- 
nite stand on that only because I don’t know very much about Caesar. 
The validity of counterfactuals is like validity of historical propositions. 
One has to have a lot of relevant knowledge. 

I mentioned just now that one also has to posit a transworld identity in 
order to make a translation of meaning from one world to another. The 
presence of an essential feature in both worlds enables us to conclude 
that the conterfactual inference is valid. For instance, “If pigs had wings 
they could fly.” The proposition doesn’t yet tell us enough about winged 
pigs for us to judge its validity. But assume we said, “If pigs had wings 
that were big and strong enough and if they could flutter them hard 
enough, and could get a fast enough start, they could fly.” Of course the 
way that example is phrased, using “big enough,” “strong enough,” 
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and so on, begs the question. But that is only because I have not taken 
the trouble to consult the universal laws and principles of aerodynamics 
to replace “strong enough,” “fast enough,” etc., with actual quantities. 
In order to produce a valid counterfactual you always need some kind of 
universal or essential feature, some element that is true for all worlds and 
is therefore true in the world at hand. Such a transworld structure is 
needed also in making analogies between worlds, and it remains for me 
an open question whether thinking by analogy is the basis of counterfac- 
tual thinking or vice versa. 

In discussing the example of Blake’s poem, | said that his original in- 
tention applied to our world because it embraced a human experience 
that is found in all periods. Such a broad intention is characteristic of 
literary texts. Their enduring value depends upon the existence of conti- 
nuities throughout human experience. But | could not justifiably claim 
that I was being true to Blake’s intentions just because I construed in his 
text some elements that are common to his world and our own. To be 
true to his poem, I would have to be able to justify the claim that I had 
been faithful to his dominant intentions. 

The reason for this governance by dominant original intentions is that 
on a communicative conception of interpretation the text represents a 
speech act, a historical event that permanently determines the text's es- 
sence. In ordinary communication, speech acts are special kinds of his- 
torical events that are designed to be re-cognized in the mind of a listener 
or reader. What is normally re-cognized? First and foremost, the speak- 
ers dominant intentions. For only by testing candidate meanings against 
an intention can a listener distinguish what was meant from what was 
not. Only an original structure of purposes can give a text an identity 
across possible worlds. The original intention “baptizes” the text, and 
gives it an essence that persists into the future. The act of composition is 
like the act of baptism. It is a historical event that determines an identity 
over future time. (If the same word sequence were respoken or rewritten 
with a new intention on another occasion that would be a different 
speech act and would baptize a different “text.’’) Baptism by original in- 
tention enables us to discriminate essence from accident in future ap- 
pearances of a text in new cultural worlds." 

Would it be valid to say that Blake’s poem applies to present-day New 
York City? “If Blake were in command, the Stock Exchange would be a 
mind-forged manacle.” Yes, | think that’s probably a valid counterfactu- 
al. Blake’s dominant intentions, as far as we can judge them, included 
public institutions (the Church, the monarchy) which deprived the many 
and rewarded the few, so why not the Stock Exchange? A literary text, 
like a law or sacred scripture, is composed with future intentions. It is 
meant to be transported into new worlds. Its local meanings within its 
own immediate historical sphere are meant as allegories yielding further 
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local meanings not only for contemporaries but also for those in other 
historical spheres. The criterion of applicability to other historical 
spheres is the same as the criterion in ordinary communication—faithful- 
ness to the speaker’s dominant intentions. Even in the original historical 
sphere a reader is in different circumstances from the writer, and needs 
to use imagination, counterfactual thinking. “If Blake were in my shoes, 
he would mean this and that aspect of my experience.” 

Kripke’s reassurances about the validity of such modes of thinking are 
very much to the point: “in practice we cannot describe a complete 
counterfactual course of events and have no need to do so. A practical 
description of the extent to which the ‘counterfactual situation’ differs in 
the relevant way from the actual facts is sufficient; the ‘counterfactual 
situation’ could be thought of as a miniworld or a ministate, restricted to 
features of the world relevant to the problem at hand.’”!! 

I should like now to apply these observations about counterfactual 
thinking in interpretation to one of the key interpretive problems in liter- 
ary culture and the law, the problem of datedness. Can the differences 
between the worlds of the writer and the reader become so great that 
counterfactual analogies can no longer be validly drawn? I think that sit- 
uation can and does arise, and that it constitutes perhaps the chief practi- 
cal justification for theorizing about interpretive counterfactuals. 

One practical difference between the communicative and exploitative 
approaches to interpretation is that the communicative approach puts a 
limit on the principle of accommodation. Such a limit is important both 
intellectually and practically. Intellectually it is important that interpreta- 
tion have principled constraints, because unconstrained accommodation 
can produce, ad libitum, quite contradictory interpretations. The free- 
dom to make a text mean whatever one wishes brought allegorical inter- 
pretation into disrepute in the Middle Ages. (A famous example was 
“lucem a non lucendo,”’ i.e., the text means “light” because no light is men- 
tioned.) In the practical world, the importance of valid constraining prin- 
ciples in interpretation is owing to this intellectual consideration. For, in 
practice, an interpretation is unlikely to be accepted as valid by free peo- 
ple if it is arbitrary and in fact lacks intellectual validity. 

The communicative approach, on the other side, carries the practical 
danger of a break with the past. Laws may be repealed, and literary 
works may be extruded from the canon when they can no longer be 
validly accommodated to the present world. Such extrusions from the 
canon should not be undertaken lightly. Edward Shils, in his profound 
book Tradition, has described the dangerous superficiality of attempts 
by society to regulate itself purely by truth and reason rather than by 
its inherited culture.'* But in a literate society whose values and laws 
are recorded in texts, it is equally dangerous to preserve an inherited 
canon at all costs. For the canon itself may then fall into disrepute. 
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When tradition makes it an absolute principle to preserve at all costs 
the empty shell of a canonical text, the text is then allowed to take on 
whatever modern truth those in authority wish to pour into it. That 
kind of traditionalism will not effectively preserve a tradition in a liter- 
ate society. Goody and Watt have argued that a chief historical effect of 
widespread literacy was that it enabled people to perceive a contrast 
between current experience and past texts; it thereby helped to create 
the critical, skeptical attitude to tradition that fostered modern science. 
Oral cultures, by contrast, can believe themselves traditional no matter 
how far they stray from the past, because they can gradually adjust 
their myths without knowing it, and no text will disabuse them.!° 

The theoretical principle that is needed for interpreting past texts in a 
literate society is therefore a compromise between two unacceptable ex- 
tremes: between extreme literal-minded antiquarianism, and extreme 
laissez-faire exploitation. The need for a compromise is both intellectual 
and practical. This is where the counterfactual enters. My hunch is that 
counterfactual thinking has always been an implicit methodological prin- 
ciple behind good interpretive practice. A responsible interpreter will 
not want to subvert the main intentions behind a text. And an obvious 
way to avoid such misinterpretation is to ask, “If the author[s] were in 
this situation, would they, should they, accept this interpretation as be- 
ing embraced by their meaning-intentions?” But this question can only 
recommend itself intellectually if it can be validly answered. It recom- 
mends itself practically only if it can exclude as well as accommodate 
meanings. 

On the intellectual side, the validity of a counterfactual depends, as 
Kripke and Lewis have said, on there being a relevant something that is 
identical across the two worlds being contemplated. Kripke and Donnel- 
lan have argued that this something is not usually a literal picture or 
description, but is rather something referred to by an intention to refer. ' 
Thus, I can refer to ‘’Friday” even if I said “Thursday,”’ and indeed even 
if I mistakenly thought that I meant ‘’Thursday.” If you point out to me 
that the day I was referring to was really Friday, I might very well say, 
“Oh yes, I meant ‘Friday,’ ” and in some sense of meant I would be right. 
On the other hand, if I was very far off, if | had missed the date by three 
days, or by a decade, I might very well say, ‘Sorry, I got the date all 
wrong.” In this example, the identical element demanded by the logi- 
cians might be ‘’the latter part of the week,’”’ an element that would be 
lacking if I had said ‘‘Tuesday.’’ Such everyday use of allegorical and 
counterfactual thinking exemplifies the difference between an accommo- 
dation to and a repudiation of a past text, between ‘Oh, that’s what I 
meant,”” and “Oh, I was mistaken.” In ordinary speech, the boundary 
line between these two results depends upon the degree of similarity 
between the literal sense and the figurative extension of meaning applied 
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retrospectively to embrace the correct reference. Ordinary speech does 
not allow a big distance to develop between them. In this, ordinary 
speech displays deep methodological wisdom. 

In the preceding example, I was willing to allow my intention to refer 
to “Friday” to embrace saying “Thursday,” but not saying ‘““Tuesday.”’ 
The judgment we make in such cases connects with the old philosophical 
warhorse of identity. How much alteration of a thing is allowable before 
it becomes a different thing? How far can my literal sense be stretched 
figuratively before it can no longer represent the same meaning-inten- 
tion? In science, a similar question arises. How many alterations can a 
theory accommodate before it becomes a different theory? Clearly the 
phlogiston theory of fire no longer represents, even figuratively, the cur- 
rent truths about fire. But Niels Bohr is rightly considered to be the au- 
thor of the modern theory of large-scale atomic structure, even though a 
number of the literal details in his original theory have been abandoned. 

If we go back to Blake’s “London,” we will discover that the poet him- 
self presents us with an example of the boundary between accommoda- 
tion and repudiation. At one point in his career, Blake himself removed 
“London” from his canon, because he no longer accepted the poem’s 
dominant meanings. Blake’s poem bases itself on the political principle 
that a lot of human misery is “mind-forg’d,’’ and is caused by such despi- 
cable institutions as the monarchy and the Church. The poem dates from 
Blake’s revolutionary phase, and implies the revolutionary doctrine that 
if we get rid of certain institutions a lot of the ‘“marks of weakness, marks 
of woe” will disappear. Blake ceased to hold that belief in later years, and 
for a stretch of time he stopped offering the Songs of Experience (where 
“London” appears) to purchasers. The Songs of Innocence, on the other 
hand, imply that weakness and woe have deeper and more permanent 
causes than human institutions. Normally the two groups of Songs were 
issued together. But later in his life, Blake issued The Songs of Innocence as 
a separate work that excluded “London” and other poems like it. 

There are obvious similarities between a poet's repudiating or radically 
altering a poem that he no longer believes in and a society’s repealing or 
amending a law. The recent instance of Brown v. Board of Education is 
exemplary both as a removal from the canon and as an allegorical accom- 
modation. The Court's decision rejected one text and created a replace- 
ment for it, thus acknowledging the principle of changing the canon. But 
the Court also claimed interpretive fidelity to the urtext, the Constitu- 
tion, thus acknowledging adherence to and accommodation to deeper 
traditions. When it rejected Plessy v. Ferguson, the Court implied that we 
could not validly accommodate present truth to the past intentions of 
Plessy. On the other hand, it also said that the dominant intention of the 
Fourteenth Amendment to the Constitution (equal protection of the 
laws) was more truly interpreted by Brown than by Plessy. The Court's 
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decision was not exploitative. An important consideration was that the 
Plessy conception of equal-but-separate facilities for different races was, 
according to modern sociologists, an impossibility, and hence failed to 
constitute equal protection of the laws. This allowed the inference that if 
the Framers were in command, they would reject Plessy and approve 
Brown. 

So long as we interpret within a continuous legal or cultural tradition, 
the principle of accommodation justifies itself by the assumption that a 
text’s original intention was to refer truly to the natural and cultural 
worlds, and we assume that our knowledge of those worlds is advanc- 
ing. The meaning of the term equal in the Constitution can be accommo- 
dated to modern social science because we assume that the Framers truly 
intended the principle of equality, whatever it might turn out to entail. 
Such an assumption of intellectual progress in the continuous interpre- 
tive history of a text belongs also to the religious doctrine of accommoda- 
tion. The New Testament is conceived to be an advance over the Old in 
the way Brown is conceived as an advance over Plessy. The later interpre- 
tations are literally truer. They have narrowed the distance between the 
literal and the figurative senses. The aim of the tradition of accommoda- 
tion can be viewed as the gradual narrowing of the distance between the 
literal and the figurative senses. This can also be viewed as the aim of 
science. 

What are the practical implications of these speculations? In the sphere 
of literary criticism, where I am most at home, one practical result of 
using the communicative model of interpretation more deliberately 
might be to encourage a more serious engagement with history, a greater 
concern with original historical intentions. At the same time, it would 
encourage a greater readiness to apply those historical intentions imagi- 
natively to our world. On the communicative model, the imaginative- 
ness of interpretation might take an even freer rein than on the 
exploitative model, because an understanding of the constraints on 
counterfactual thinking would go hand in hand with our having less anx- 
iety about the genuine validity of counterfactual thinking. There would 
be more of it. So, paradoxically, a stonger commitment to history and the 
authorial norm might yield a greater commitment to the demands of 
present relevance. One might be more willing to banish a text from the 
canon because of its datedness, and less willing to preserve whatever is 
in the received canon at the price of interpretive arbitrariness and lack of 
validity. If these things happened, the consequence would be a more 
vigorous and credible literary culture. 
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The Misconceived 
Quest for the 
Original 
Understanding 


Paul Brest 


By originalism I mean the familiar approach to constitutional adjudication 
that accords binding authority to the text of the Constitution or the inten- 
tions of its adopters.'! At least since Marbury, in which Chief Justice Mar- 
shall emphasized the significance of our Constitution’s being a written 
document,” originalism in one form or another has been a major theme in 
the American constitutional tradition. The most widely accepted justifi- 
cation for originalism is simply that the Constitution is the supreme law 
of the land.? The Constitution manifests the will of the sovereign citizens 
of the United States—’’we the people” assembled in the conventions and 
legislatures that ratified the Constitution and its amendments. The inter- 
preter’s task is to ascertain their will.* Originalism may be supported by 
more instrumental rationales as well: adherence to the text and original 
understanding arguably constrains the discretion of decision-makers 
and assures that the Constitution will be interpreted consistently over 
time. 

The most extreme forms of originalism are ‘‘strict textualism”’ (or liter- 
alism) and “‘strict intentionalism.” A strict textualist purports to construe 
words and phrases very narrowly and precisely. For the strict intention- 
alist, ‘the whole aim of construction, as applied to a provision of the 
Constitution, is . . . to ascertain and give effect to the intent of its framers 
and the people who adopted it.’ 

Much of American constitutional interpretation rejects strict original- 
ism in favor of what I shall call ‘“moderate originalism.” The text of the 
Constitution is authoritative, but many of its provisions are treated as 
inherently open-textured. The original understanding is also important, 
but judges are more concerned with the adopters’ general purposes than 
with their intentions in a very precise sense. 

Some central doctrines of American constitutional law cannot be de- 
rived even by moderate originalist interpretation, but depend, instead, 
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on what I shall call “nonoriginalism.’” The modes of nonoriginalist adju- 
dication defended in this article accord the text and original history pre- 
sumptive weight, but do not treat them as authoritative or binding. The 
presumption is defeasible over time in the light of changing experiences 
and perceptions. 

This paper has two parts. The first takes originalism seriously as a the- 
ory of constitutional interpretation in order to understand its concepts, 
methodologies, and limitations. Part One concludes that neither strict 
textualism nor strict intentionalism is a tenable approach to constitution- 
al decision-making, but that moderate originalism is coherent and work- 
able. Part Two advances a normative thesis based on what | assert to be 
the ends of constitutional government. I argue that in resolving many 
constitutional disputes nonoriginalist adjudication better serves these 
ends than does moderate originalism.° 


PART ONE: The Concepts and Methods of Originalism 


Part One examines the three fundamental methods of originalism: inter- 
pretation of the text of the Constitution, interpretation of the intentions 
of its adopters, and inference from the structure and relationships of 
government institutions. 


I. Textualism 


Textualism takes the language of a legal provision as the primary or ex- 
clusive source of law (a) because of some definitional or supralegal prin- 
ciple that only a written text can impose constitutional obligations;’ or (b) 
because the adopters intended that the Constitution be interpreted ac- 
cording to a textualist canon; or (c) because the text of a provision is the 
surest guide to the adopters’ intentions. The last of these, probably the 
central rationale for an originalist-based textualism, is sometimes stated 
as a preamble to textualist canons. For example: 


It is a cardinal rule in the interpretation of constitutions that the instru- 
ment must be so construed as to give effect to the intention of the peo- 
ple, who adopted it. This intention is to be sought in the Constitution 
itself, and the apparent meaning of the words employed is to be taken 
as expressing it, except in cases where that assumption would lead to 
absurdity, ambiguity, or contradiction.* 


Implicit in the preceding quotation is a canon of interpretation para- 
digmatic of textualism—the so-called plain meaning rule. Chief Justice 
Marshall invoked this canon in Sturges v. Crowningshield: 
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[A]lthough the spirit of an instrument, especially of a constitution, is to 
be respected not less than its letter, yet the spirit is to be collected chiefly 
from its words. .. . [I]f, in any case, the plain meaning of a provision, 
not contradicted by any other provision in the same instrument, is to be 
disregarded, because we believe the framers of that instrument could 
not intend what they say, it must be one in which the absurdity and 
injustice of applying the provision to the case, would be so monstrous 
that all mankind would, without hesitation, unite in rejecting the 
application. ? 


The plain meaning of a text is the meaning that it would have for a “‘nor- 
mal speaker of English” under the circumstances in which it is used.!° 
Two kinds of circumstances seem relevant: the linguistic and the social 
contexts. The linguistic context refers to vocabulary and syntax. The so- 
cial context refers to a shared understanding of the purposes the provi- 
sion might plausibly serve.!! 

A tenable version of the plain-meaning rule must take account of both 
of these contexts. The alternative, of applying a provision according to 
the literal meanings of its component words, misconceives the conven- 
tions that govern the use of language.!* Chief Justice Marshall argued 
this point eloquently and, I think, persuasively, in McCulloch v. Mary- 
land,'° decided the same year that he invoked the plain-meaning rule in 
Sturges. The state had argued that the necessary and proper clause au- 
thorized only legislation “indispensable” to executing the enumerated 
powers. Marshall responded with the observation that the word neces- 
sary, as used “‘in the common affairs of the world, or in approved au- 
thors, . . . frequently imports no more than that one thing is convenient, 
or useful, or essential to another.”’* He continued: 


Such is the character of human language, that no word conveys to the 
mind, in all situations, one single definite idea; and nothing is more 
common than to use words in a figurative sense. Almost all composi- 
tions contain words, which, taken in their rigorous sense, would con- 
vey a meaning different from that which is obviously intended. It is 
essential to just construction that many words which import something 
excessive, should be understood in a more mitigated sense—in that 
sense which common usage justifies. . . . This word, then, like others, is 
used in various senses; and, in its construction, the subject, the context, 
the intention of the person using them, are all to be taken into view." 


As Marshall implied, to attempt to read a provision without regard to 
its linguistic and social contexts will either yield unresolvable indetermi- 
nacies of language or just nonsense. Without taking account of the pos- 
sible purposes of the provisions, an interpreter could not, for example, 
decide whether singing, flag-waving, flag-burning, picketing, and crimi- 
nal conspiracy are within the protected ambit of the First Amendment's 
“freedom of speech,’’'® or whether the “writings’’ protected by the 
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copyright clause include photographs, paintings, sculptures, perform- 
ances, and the contents of phonograph records.!”7 She would not know 
whether the phrase, ‘No person except a natural born Citizen . . . shall 
be eligible to the Office of President,’’!® disqualified persons born abroad 
or those born by Caesarean section. We understand the range of plausi- 
ble meanings of provisions only because we know that some interpreta- 
tions respond to the kinds of concerns that the adopters’ society might 
have while others do not.!* 

That an interpreter must read a text in the light of its social as well as 
linguistic context does not destroy the boundary between textualism 
and intentionalism. Just as the textualist is not concerned with the 
adopters’ idiosyncratic use of language, she is not concerned with their 
subjective purposes. Rather, she seeks to discern the purposes that a 
member of the adopters’ society would understand the provision to 
encompass.”” 

Suppose that phrases such as ‘commerce among the several states,” 
or ‘freedom of speech,” or ‘‘equal protection of the laws” have quite 
different meanings today than when they were adopted. An originalist 
would hold that, because interpretation is designed to capture the origi- 
nal understanding, the text must be understood in the contexts of the 
society that adopted it: ‘The meaning of the constitution is fixed when it 
is adopted, and it is not different at any subsequent time when a court 
has occasion to pass upon it.’ 

When a provision is interpreted roughly contemporaneously with its 
adoption, an interpreter unconsciously places the provision in its lin- 
guistic and social contexts, which she has internalized simply because 
she is of that society. But she cannot assume that a provision adopted 
one or two hundred years ago has the same meaning today as it had for 
the adopters’ society. She must immerse herself in their society to under- 
stand the text as they understood it. Although many provisions of the 
Constitution may pose no serious interpretive problems in this respect, 
the textualist interpreter cannot be sure of this without first understand- 
ing the ordinary usage at the time of adoption. Did ‘‘commerce” include 
manufacture as well as trade?** Did the power to “regulate’’ commerce 
imply the power to prohibit it??? Did the power to “regulate commerce 
among the several states” include the power to regulate intrastate trans- 
actions which affected interstate commerce?*4 With what absoluteness 
did eighteenth-century Americans understand the prohibitions against 
“impairing” contractual obligations® and ‘abridging the freedom of 
speech’? What did the words “‘privileges,”” ‘‘immunities,” ‘due pro- 
cess,’ “equal protection of the laws,” “citizen,’’ and ‘‘person’’ mean to 
those who adopted the Fourteenth Amendment in 1868?77 

Despite the differences between textualism and intentionalism, plac- 
ing a constitutional provision in its original contexts calls for a historical 
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inquiry quite similar to the intentionalist interpreter’s. I shall consider 
these together in section IV. 


Il. Intentionalism 


By contrast to the textualist, the intentionalist interprets a provision by 
ascertaining the intentions of those who adopted it. The text of the provi- 
sion is often a useful guide to the adopters’ intentions, but the text does 
not enjoy a favored status over other sources.** Before turning to issues 
of intentionalism in constitutional interpretation, it is helpful to examine 
the underlying concepts through a simple example. 


A. The Basic Concepts 


1. The Adopters’ Perspective 


Suppose that you are the mayor of a small town and that you alone have 
the power to enact ordinances. The town maintains a park through 
which a dirt road runs. The road has traditionally been used as a shortcut 
by cars going to and from an adjacent residential neighborhood. It is also 
used by joggers. Last week, a blue 1973 Ford bumped into a jogger on 
this road. You immediately enacted an ordinance providing, ‘No vehi- 
cles shall be permitted in the park.’’” When you came into your office this 
morning you were confronted by citizens asking whether you “‘intend- 
ed” to prohibit various vehicles and activities from the park: Does the 
ordinance prohibit use of the park by a white 1975 Chevy sedan, a 
moped, a baby carriage? Does it forbid the local distributor of a crash- 
proof car from dropping it into the park from a helicopter as a publicity 
stunt? 

These proposed uses have several features in common. First, each is 
prohibited by some literal interpretation of the ordinance. Second, each 
may annoy or endanger people using the park for recreational purposes. 
Third, you did not advert to any of these examples when you promulgat- 
ed the regulation.” Nonetheless, you will almost surely conclude that 
your intentions were not the same with respect to all of the proposed 
uses. Just how you know what your intentions were is not crucial for our 
purposes. Yet it may be useful if, without any pretensions of rigor, I 
mention some aspects of the process of understanding or recollecting 
one’s intentions. 

You have three sources available. First, you can recall any instances of 
the rule’s application which passed through your mind during the pro- 
cess of adopting it. I will call these your subjective exemplary applica- 
tions of the rule. Second, you can look to the language of the rule you 
drafted, which implies conventional exemplary applications—those that 
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your language would suggest to other members of your society. Third— 
though I am not certain how independent this is from the first two—you 
can recall the undesirable consequences that you hoped to avoid by en- 
acting the rule. These may be conceptualized on different levels of gener- 
ality. Moving from the abstract to the particular, you might have hoped 
to protect pedestrians using the park from harm, or from injury caused 
by vehicles, or from being run into by cars. 

In reconstructing your intent, you will compare a proposed applica- 
tion with both conventional and subjective examples in the light of the 
consequences you hoped to avoid. The more a putative application dif- 
fers from these applications, the less likely it falls within your intentions. 
“The more it differs’’—but differs in what respect? Assuming that Fiat 
makes baby carriages as well as automobiles, is a Fiat sports car more like 
a Fiat baby carriage or more like a Chevrolet sedan? The concern, of 
course, is with salient differences, and salience is determined by the con- 
sequences you hoped to avoid, which in turn... . 

However circular the process may seem, it often leads us somewhere. 
For example, you will surely conclude that you intended to prohibit the 
1975 Chevy and that you intended not to prohibit the baby carriage. (In- 
tent “to” and ‘‘not to” are mirror images, reflecting the same degree of 
determinacy.) What of the publicity stunt, dropping the vehicle into the 
park by helicopter? Of course, now that it comes to your attention, you 
would like to prohibit it. But it is too remote from either your subjective 
examples, or from society’s conventional examples, to have been within 
your intentions when you enacted the ordinance. You did not intend the 
ordinance to prohibit this conduct. 

And what of mopeds? Assume that you “intended not to’’ prohibit 
bicycles because you considered them among the legitimate uses of the 
park to be protected by the ordinance. Then mopeds probably lie on the 
periphery of the examples of both protected and prohibited uses: they 
both serve and disserve your purposes to some extent. Even if you had 
adverted to the issue you might not have reached a definite decision. 
Your intent with respect to mopeds was indeterminate. 


2. The Interpreter’s Perspective and the Application of Rules 


Suppose that the mayor’s intentions are as I have described them. The 
municipal court judge is an intentionalist interpreter and is therefore re- 
quired to consult the mayor’s intentions. How should she rule on the 
various constituents’ requests for advisory opinions? 

The decisions in the cases concerning the Chevy sedan and the baby 
carriage are clear-cut: the Chevy may not be driven through the park; the 
baby carriage may be perambulated. Assuming that the “no vehicles” 
regulation is the only colorably relevant law on the books, the car may be 


74 Interpreting Law and Literature 


dropped from a helicopter. If this seems strange, suppose that a neigh- 
boring town has no ordinance whatever concerning vehicles in its park, 
and the car dealer wishes to perform the stunt there. That town’s mayor 
would also have enacted a law prohibiting the stunt if only he had antici- 
pated it, but of course he didn’t. The only difference between that town 
and ours is that we have language on the books that conceivably applies. 
But from an intentionalist standpoint this is irrelevant, for our mayor 
never intended the words to deal with this situation. An intentionalist 
judge may no more prohibit the stunt based on what the lawmaker might 
have intended than a textualist may prohibit the stunt based on what a 
lawmaker might have written. 

How should the judge decide the legality of mopeds in the park? By 
hypothesis the mayor’s intent was indeterminate. Should the judge treat 
this as tantamount to a finding of no intent and therefore hold that 
mopeds are not prohibited by the regulation? Intentionalist theory alone 
does not warrant this conclusion any more than it does the opposite. 
Even if the judge also holds to an institutional theory that allocates “poli- 
cy” decisions to nonjudicial agencies—in this case, the mayor—she 
would have no basis for preferring one or the other outcome, for a 
decision either way is equally one of policy. Thus, the judge’s decision 
must be rooted elsewhere, perhaps in a libertarian disfavor of govern- 
ment regulation or an environmentalist disfavor of gas-powered vehi- 
cles. Even if these are values generally shared in the community, 
however, the judge’s decision would not be determined by intentionalist 
interpretation. 


3. The Interpretive Intent 


Suppose that the mayor has the legal authority not only to adopt sub- 
stantive regulations, but also to stipulate the canons by which the judge 
shall interpret them.*° Suppose that when the judge inquires into the 
mayor's intentions about how his regulations should be interpreted—his 
interpretive intent—she discovers that he is a literalist, or perhaps a 
moderate intentionalist. That is, suppose that he intends his enactments 
to be interpreted either by the canon, “Adhere strictly to my language 
regardless of my intentions” or, ‘“Take my language and what you un- 
derstand to be my objectives as general guidelines, but don’t try to figure 
out how I would have decided any particular case.’””*! 

If under these circumstances the judge continues to engage in strict 
intentionalist interpretation, she has subordinated fidelity to the adopt- 
er’s intentions to some other value. 


4, Individual and Institutional Intent 


Imagine, finally, a less autocratic town in which ordinances are enacted 
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by a five-member city council. Although the council unanimously enacts 
the ‘‘no vehicle” ordinance, its members have contradictory intentions 
concerning its application. What rules determine the intent of the city 
council—the institutional intent of a multimember body? If we make 
some simplifying assumptions, the same rules that determine whether a 
proposed enactment is binding law also determine what intentions are 
binding. 

Consider how intentionalist lawmakers would respond to the disqui- 
eting prediction that their laws will be interpreted by purely textualist 
canons. They would try to specify their intentions in the text of the provi- 
sion, and the text would, ideally, articulate all and only those intentions 
that gain a majority vote of the city council. Suppose, for example, that a 
five-member city council was deliberating the proposed “no vehicle” or- 
dinance. Two council members oppose any regulation; two favor a regu- 
lation that prohibits mopeds. The fifth member favors the prohibition of 
motor vehicles in general but wishes to exempt mopeds. Under these 
circumstances, the two other proponents might accede to language ex- 
plicitly exempting mopeds from the regulation in order to assure that at 
least some other motor vehicles are prohibited. 

Of course, the intentionalist interpreter is concerned with the adopt- 
ers’ intentions whether or not these are embodied in the text. In effect, 
she accords each participant an intention-vote, and the counting of these 
votes determines the reach of the provision. If a version of the “‘no vehi- 
cles in the park” regulation that specified “this shall prohibit mopeds” 
would have failed by one vote, then, whatever its language, the regula- 
tion lacks the intention-votes necessary to prohibit mopeds and the in- 
tentionalist interpreter may not prohibit them. 

Let me conclude this section by defending it against the charge that I 
have created a straw intentionalist, for few if any intentionalist interpret- 
ers actually attempt to count the intention-votes of the adopters of statu- 
tory and constitutional provisions.’ The preceding discussion does not 
purport to set out a methodology of intentionalist interpretation, but 
rather analyzes the concepts that underlie the practice. In the real world, 
of course, an interpreter must rely on quite different, and much cruder, 
ways of determining the adopters’ intentions. Nonetheless, her method- 
ology assumes the existence of an attainable ideal which is fairly de- 
scribed by the metaphor of intention-votes—the intentionalist analogue 
to actual votes. Much of the remainder of Part One inquires to what ex- 
tent the intentionalist ideal can actually be achieved. 


B. Intentions in Constitutional Interpretation 


The artificially simple examples of the mayor and city council have 
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allowed us to examine some of the basic concepts implicit in intentional- 
ism. I should like to explore these issues further in the context of consti- 
tutional interpretation. 


1. Who Are the Adopters? 


The adopters of the Constitution of 1787 were some portion of the dele- 
gates to the Philadelphia Convention and majorities or supermajorities 
of the participants in the ratifying conventions in nine states.* For all but 
one amendment to the Constitution,® the adopters were two-thirds or 
more of the members of each House of Congress and at least a majority 
of the legislators in two-thirds of the state legislatures. 

Fora textual provision to become part of the Constitution, the requisite 
number of persons in each of these bodies must have assented to it. Like- 
wise, an intention can only become binding—only become an institu- 
tional intention—when it is shared by at least the same number and 
distribution of adopters. (Hereafter, I shall refer to this number and dis- 
tribution as the “adopters.”’) 

If the only way a judge could ascertain institutional intent were to 
count individual intention-votes, her task would be impossible even 
with respect to a single multimember lawmaking body, and a fortiori 
where the assent of several such bodies was required. Therefore, an in- 
tentionalist must necessarily use circumstantial evidence to educe a col- 
lective or general intent. 

Interpreters often treat the writings or statements of the Framers of a 
provision as evidence of the adopters’ intent. This is a justifiable strategy 
for the moderate originalist who is concerned with the Framers’ intent on 
a relatively abstract level of generality—abstract enough to permit the 
inference that it reflects a broad social consensus rather than notions pe- 
culiar to a handful of the adopters. It is a problematic strategy for the 
strict originalist. 

As the process of adoption moves from the actual Framers of a consti- 
tutional amendment, to the members of Congress who proposed it, to 
the state legislators who ratified it, the amount of thought given the pro- 
vision surely diminishes—especially if it is relatively technical or uncon- 
troversial, or one of several of disparate provisions (e.g., the Bill of 
Rights) adopted simultaneously. This suggests that there may be in- 
stances where a Framer had a determinate intent but other adopters had 
no intent or an indeterminate intent. For example, suppose that the 
Framers of the commerce clause considered the possibility that economic 
transactions taking place within the confines of a state might nonetheless 
affect interstate commerce in such a way as to come within the clause, 
and that they intended the clause to cover such transactions. But sup- 
pose that most of the delegates to the ratifying conventions did not 
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conceive of this possibility and that either they “did not intend” that the 
clause encompass such transactions or else their intentions were indeter- 
minate. Under these circumstances, what is the institutional intent, i.e., 
the intent of the provision? 

If the intent of the Framers is to be attributed to the provision, it must 
be because the other adopters have in effect delegated their intention- 
votes to the Framers.* Leaving aside the question whether the adopt- 
ers-at-large had any thoughts at all concerning this issue of delegation, 
consider what they might have desired if they had thought about it. 
Would they have wanted the Framers’ intentions to govern without 
knowing what those intentions were? The answers might well differ 
depending on whether the adopters had “no intent” or ‘‘indeterminate 
intent.”’ 

A delegate to a ratifying convention might well want his absence of 
intention (i.e., “no intent’’) regarding wholly intrastate transactions to 
be treated as a vote against the clause’s encompassing such transactions 
(i.e., ‘“intent-not’’): Since no intent is the intentionalist equivalent of no 
text, to accede to the Framers’ unknown intentions would be tantamount 
to blindly delegating to them the authority to insert textual provisions in 
the Constitution. 

Where the Framers intend that the activity be covered by the clause, 
and the adopters’ intentions are merely indeterminate, the institutional 
intent is ambiguous. One adopter might wish his indeterminate intent to 
be treated as ‘‘no intent.” Another adopter might wish to delegate his 
intention-vote to those whose intent is determinate. Yet another might 
wish to delegate authority to decision-makers charged with applying the 
provision in the future. Without knowing more about the mind-sets of 
the actual adopters of particular constitutional provisions, one would be 
hard-pressed to choose among these. 


2. The Adopters’ Interpretive Intent 


The intentionalist interpreter’s first task must be to determine the inter- 
pretive intentions of the adopters of the provisions before her—that is, 
the canons by which the adopters intended their provisions to be inter- 
preted.” The practice of statutory interpretation from the eighteenth 
through at least the mid nineteenth century suggests that the adopters 
assumed—if they assumed anything at all—a mode of interpretation that 
was more textualist than intentionalist. The plain-meaning rule was fre- 
quently invoked: judicial recourse to legislative debates was virtually un- 
known and generally considered improper. Even after references to 
extrinsic sources became common,* courts and commentators frequent- 
ly asserted that the plain meaning of the text was the surest guide to the 
intent of the adopters.” 
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This poses obvious difficulties for an intentionalist whose very enter- 
prise is premised on fidelity to the original understanding.” 


3. The Intended Specificity of a Provision 


I now turn to an issue that lies at the intersection of what I have called 
interpretive and substantive intent: how much discretion did an adopter 
intend to delegate to those charged with applying a provision? Consider, 
for example, the possible intentions of the adopters of the cruel and unu- 
sual punishment clause of the Eighth Amendment. They might have in- 
tended that the language serve only as a shorthand for the Stuart tortures 
which were their exemplary applications of the clause. Somewhat more 
broadly, they might have intended the clause to be understood to incor- 
porate the principle of ejusdem generis—to include their exemplary appli- 
cations and other punishments that they found or would have found 
equally repugnant.*! 

What of instances where the adopters’ substantive intent was indeter- 
minate—where even if they had adverted to a proposed application they 
would not have been certain how the clause should apply? Here it is 
plausible that—if they had a determinate interpretive intent—they in- 
tended to delegate to future decision-makers the authority to apply the 
clause in light of the general principles underlying it. To use Ronald 
Dworkin’s terms, the adopters would have intended future interpreters 
to develop their own “conceptions” of cruel and unusual punishment 
within the framework of the adopters’ general ‘‘concept’’ of such 
punishments.” 

What of a case where the adopters viewed a certain punishment as not 
cruel and unusual? This is not the same as saying that the adopters “‘in- 
tended not to prohibit the punishment.” For even if they expected their 
laws to be interpreted by intentionalist canons, the adopters may have 
intended that their own views not always govern. Like parents who at- 
tempt to instill values in their child by both articulating and applying a 
moral principle, they may have accepted, or even invited, the eventuali- 
ty that the principle would be applied in ways that diverge from their 
own views. The adopters may have understood that, even as to in- 
stances to which they believe the clause ought or ought not to apply, 
further thought by themselves or others committed to its underlying 
principle might lead them to change their minds. Not believing in their 
own omniscience or infallibility, they delegated the decision to those 
charged with interpreting the provision. If such a motivation is plausible 
with respect to applications of the clause in the adopters’ contemporary 
society, it is even more likely with respect to its application by future 
interpreters, whose understanding of the clause will be affected by 
changing knowledge, technology, and forms of society. 
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The extent to which a clause may be properly interpreted to reach out- 
comes different from those actually contemplated by the adopters de- 
pends on the relationship between a general principle and its exemplary 
applications. A principle does not exist wholly independently of its au- 
thor’s subjective, or his society’s conventional exemplary applications,* 
and is always limited to some extent by the applications they found con- 
ceivable. Within these fairly broad limits, however, the adopters may 
have intended their examples to constrain more or less. To the intention- 
alist interpreter falls the unenviable task of ascertaining, for each provi- 
sion, how much more or less. 


III. Inference from Structure and Relationship 


In an important lecture given in 1968, Professor Charles Black described 
a mode of constitutional interpretation based on ‘inference from the 
structures and relationships created by the constitution in all its parts or 
in some principal part.” Professor Black observed that in McCulloch v. 
Maryland,* ‘Marshall does not place principal reliance on the [necessary 
and proper] clause as a ground of decision . . . . [B]efore he reaches it he 
has already decided, on the basis of far more general implications, that 
Congress possesses the power, not expressly named, of establishing a 
bank and chartering corporations; . . . he addresses himself to the neces- 
sary and proper clause only in response to counsel’s arguing its restrictive 
force.” Indeed, the second part of McCulloch, which held that the Con- 
stitution prohibited Maryland from levying a tax on the National Bank, 
rested exclusively on inferences from the structure of the federal system, 
and not at all on the text of the Constitution. Similarly, Crandall v. Neva- 
da** was not premised on the privileges and immunities clause of either 
Article IV or the Fourteenth Amendment. Rather, the Court inferred a 
right of personal mobility among the states from the structure of the fed- 
eral system: 


[The citizen] has the right to come to the seat of government to assert 
any claim he may have upon that government, or to transact any busi- 
ness he may have with it. To seek its protection, to share its offices, to 
engage in administering its functions. He has a right to free access to its 
sea-ports, through which all the operations of foreign trade and com- 
merce are conducted, to the subtreasuries, the land offices, the revenue 
offices, and the courts of justice in the several States, and this right is in 
its nature independent of the will of any State over whose soil he must 
pass in the exercise of it.” 


Citing examples like these, Professor Black argued that interpreters too 
often have engaged in “Humpty-Dumpty textual manipulation” rather 
than relying ‘‘on the sort of political inference which not only underlies 
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the textual manipulation but is, in a well constructed opinion, usually 
invoked to support the interpretation of the cryptic text.” 

Inference from structure and relationship is no less legitimate than 
other originalist modes of interpretation, nor less fraught with indeter- 
minacy. Like the language of many constitutional provisions, the consti- 
tutional ordering of institutions permits alternative inferences. Contrary 
to Chief Justice Marshall’s implication in McCulloch, for example, the na- 
ture of a federal constitution does not entail that the national legislative 
powers must be construed expansively! or that state taxation of the op- 
erations of a national bank is necessarily prohibited. Moreover, because 
an originalist interpreter is concerned only with the structure and rela- 
tionships of institutions as of the time they were established or restruc- 
tured, she confronts the same hermeneutical problems as the textualist 
and intentionalist. It is to these that I now turn. 


IV. The Interpreter-Historian’s Task 


The interpreter’s task as historian can be divided into three stages or cat- 
egories. First, she must immerse herself in the world of the adopters to 
try to understand constitutional concepts and values from their perspec- 
tive. Second, at least the intentionalist must ascertain the adopters’ inter- 
pretive intent and the intended scope of the provision in question. Third, 
she must often “‘translate” the adopters’ concepts and intentions into our 
time and apply them to situations that the adopters did not foresee. 

The first stage is common to originalists of all persuasions. Although 
the textualist’s aim is to understand and apply the language of a constitu- 
tional provision, she must locate the text in the linguistic and social con- 
texts in which it was adopted. Similarly, the originalist ‘‘structuralist’’ 
interpreter must situate the institutions in their original contexts. The 
intentionalist would ideally count the intention-votes of the individual 
adopters. In practice, she can at best hope to discover a consensus of the 
adopters as manifested in the text of the provision itself, the history sur- 
rounding its adoption, and the ideologies and practices of the time. 

The essential difficulty posed by the distance that separates the mod- 
ern interpreter from the objects of her interpretation has been succinctly 
stated by Quentin Skinner in addressing the analogous problem facing 
historians of political theory:°? 


[I]t will never in fact be possible simply to study what any given classic 
writer has said . . . without bringing to bear some of one’s own expecta- 
tions about what he must have been saying .. . . [T]hese models and 
preconceptions in terms of which we unavoidably organize and adjust 
our perceptions and thoughts will themselves tend to act as determi- 
nants of what we think or perceive. We must classify in order to 
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understand, and we can only classify the unfamiliar in terms of the fa- 
miliar. The perpetual danger, in our attempts to enlarge our historical 
understanding, is thus that our expectations about what someone must 
be saying or doing will themselves determine that we understand the 
agent to be doing something which he would not—or even could not— 
himself have accepted as an account of what he was doing. 


To illustrate the problem of doing original history with even a single 
example would consume more space than I wish to here. Instead, I sug- 
gest that a reader who wants to get a sense of the elusiveness of the 
original understanding study some specific areas of constitutional histo- 
ry, reading both works that have been well received,™ and also the con- 
troversy surrounding some of those that have not.® 

The intentionalist interpreter must next ascertain the adopters’ inter- 
pretive intent and the intended breadth of their provisions. That is, she 
must determine what the adopters intended future interpreters to make 
of their substantive views. Even if she can learn how the adopters in- 
tended contemporary interpreters to construe the Constitution, she can- 
not assume they intended the same canons to apply one or two hundred 
years later. Perhaps they wanted to bind the future as closely as possible 
to their own notions. Perhaps they intended a particular provision to be 
interpreted with increasing breadth as time went on. Or—more likely 
than not—the adopters may have had no intentions at all concerning 
these matters.* 

For purposes of analytic clarity I have distinguished between (a) the 
adopters’ interpretive intent and the intended scope of a provision and 
(b) their substantive intent concerning the application of the provision. If 
interpretive intent and intended scope can be ascertained at all, they may 
instruct the interpreter to adopt different canons of interpretation than 
she would prefer. Under these circumstances, the intentionalist inter- 
preter may wish to ignore these intentions and limit her inquiry to the 
adopters’ substantive intentions. Leaving aside the normative difficulty 
of such selective infidelity, this is a problematic strategy: to be a coher- 
ent theory of interpretation, intentionalism must distinguish between 
the adopters’ personal views about an issue and their intentions concern- 
ing its constitutional resolution. And it is only by reference to their inter- 
pretive intent and the intended scope of a provision that this distinction 
can be drawn. 

The interpreter’s final task is to translate the adopters’ intentions into 
the present in order to apply them to the question at issue. Consider, for 
example, whether the cruel and unusual punishment clause of the 
Eighth Amendment prohibits the imposition of the death penalty today. 
The adopters of the clause apparently never doubted that the death pen- 
alty was constitutional.” But was death the same event for inhabitants of 
the American colonies in the late eighteenth century as it is two centuries 
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later? Death was not only a much more routine and public phenomenon 
then, but the fear of death was more effectively contained within a sys- 
tem of religious belief. Twentieth-century Americans have a more secu- 
lar cast of mind and seem less willing to accept this dreadful, forbidden, 
solitary, and shameful event.*! The interpreter must therefore determine 
whether we view the death penalty with the same attitude—whether of 
disgust or ambivalence—with which the adopters viewed their core ex- 
amples of cruel and unusual punishment.” 

Intentionalist interpretation frequently requires translations of this 
sort. For example, to determine whether the commerce clause applies to 
transactions taking place wholly within the boundaries of one state, or 
whether the First Amendment protects the mass media, the interpreter 
must abstract the adopters’ concepts of federalism and freedom of ex- 
pression in order to find their analogue in our contemporary society with 
its different technology, economy, and systems of communication. The 
alternative would be to limit the application of constitutional provisions 
to the particular events and transactions with which the adopters were 
familiar. Even if such an approach were coherent, however, it would 
produce results that even a strict intentionalist would likely reject: Con- 
gress could not regulate any item of commerce or any mode of transpor- 
tation that did not exist in 1789; the First Amendment would not protect 
any means of communication not then known. 

However difficult the earlier stages of her work, the interpreter was 
only trying to understand the past. The act of translation required here is 
different in kind, for it involves the counterfactual and imaginary act of 
projecting the adopters’ concepts and attitudes into a future they proba- 
bly could not have envisioned. When the interpreter engages in this sort 
of projection, she is in a fantasy world more of her own than of the 
adopters’ making. 

* *+ + 

Even when the interpreter performs the more conventional historian’s 
role, one may wonder whether the task is possible. There is a hermeneu- 
tical tradition, of which Hans-Georg Gadamar is the leading modern pro- 
ponent, which holds that we can never understand the past in its own 
terms, free from our prejudices or preconceptions.© We are hopelessly 
imprisoned in our own world views; we can shed some preconceptions 
only to adopt others, with no reason to believe that they are the concep- 
tions of the different society that we are trying to understand. One need 
not embrace this essentially solipsistic view of historical knowledge to 
appreciate the indeterminate and contingent nature of the historical un- 
derstanding that an originalist historian seeks to achieve. 

None of this is to disparage doing history and other interpretive social 
science. It suggests, however, that the originalist constitutional historian 
may be questing after a chimera. The defense that ‘‘we’re doing the best 
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we can” is no less available to constitutional interpreters than to anyone 
else. But the best is not always good enough. The interpreter’s under- 
standing of the original understanding may be so indeterminate as to 
undermine the rationale for originalism. Although the origins of some 
constitutional doctrines are almost certainly established, the historical 
grounding of many others is quite controversial. It seems peculiar, to 
say the least, that the legitimacy of a current doctrine should turn on the 
historian’s judgment that it seems “more likely than not,” or even ‘‘rath- 
er likely,” that the adopters intended it some one or two centuries ago. 


V. Two Types of Originalism 


The originalist interpreter can approach her task with different attitudes 
about the precision with which the object of interpretation—the text, in- 
tentions, or structure—should be understood. In this section I describe 
the attitudes of ‘’strict’’ and “moderate’’ originalism—two areas, not 
points, on a spectrum—and briefly survey the practices of American con- 
stitutional decision-making in terms of them. 

I have devoted very little attention to the most extreme form of strict 
textualism—literalism. A thoroughgoing literalist understands a text to 
encompass all those and only those instances that come within its words 
read without regard to its social or perhaps even its linguistic context. 
Because literalism poorly matches the ways in which we speak and 
write, it is unable to handle the ambiguity, vagueness, and figurative 
usage that pervade natural languages, and produces embarrassingly silly 
results. 

Strict intentionalism requires the interpreter to determine how the 
adopters would have applied a provision to a given situation, and to ap- 
ply it accordingly. The enterprise rests on the questionable assumption 
that the adopters of constitutional provisions intended them to be ap- 
plied in this manner. But even if this were true, the interpreter confronts 
historiographic difficulties of such magnitude as to make the aim practi- 
cably unattainable. 

Strict textualism and intentionalism are not synergistic, but rather mu- 
tually antagonistic approaches to interpretation. The reader need only 
consider the strict textualist’s and intentionalist’s views of the First 
Amendment protection of pornographic literature.*’ By contrast, moder- 
ate textualism and intentionalism closely resemble each other in method- 
ology and results. 

A moderate textualist takes account of the open-textured quality of 
language and reads the language of provisions in their social and lin- 
guistic contexts. A moderate intentionalist applies a provision consis- 
tent with the adopters’ intent at a relatively high level of generality, 
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consistent with what is sometimes called the ‘purpose of the provi- 
sion.’’°’ Where the strict intentionalist tries to determine the adopters’ 
actual subjective purposes, the moderate intentionalist attempts to un- 
derstand what the adopters’ purposes might plausibly have been,” an 
aim far more readily achieved than a precise understanding of the 
adopters’ intentions. 

*+ * * 

Strict originalism cannot accommodate most modern decisions under 
the Bill of Rights and the Fourteenth Amendment, or the virtually plena- 
ry scope of congressional power under the commerce clause. Although 
moderate originalism is far more expansive, some major constitutional 
doctrines lie beyond its pale as well. 

A moderate textualist would treat almost all contemporary free speech 
and equal protection decisions as within the permissible ambit of these 
clauses, though not necessarily entailed by them. Because of our uncer- 
tainty about the original understanding, it is harder to assess the legiti- 
macy of these doctrines from the viewpoint of a moderate intentionalist. 
For example, the proper scope of the First Amendment depends on 
whether its adopters were only pursuing ‘‘representation reinforcing”’ 
goals,”” or were more broadly concerned to promote a free marketplace 
of ideas or individual autonomy.’! The level of generality on which the 
adopters conceived of the equal protection clause presents a similar un- 
certainty, but whether or not a moderate intentionalist could accept all of 
the “new” or “‘newer’’ equal protection,” she could read the clause to 
protect “discrete and insular minorities’ besides blacks. 

On the other hand, a moderate originalist, whether of textualist or in- 
tentionalist persuasion, would have serious difficulties justifying (@) the 
incorporation of the principle of equal protection into the Fifth Amend- 
ment;’> (b) the incorporation of provisions of the Bill of Rights into the 
Fourteenth Amendment;” (c) the more general notion of substantive due 
process, including the minimal rational relationship standard;” and (d) 
the practice of judicial review of congressional legislation established by 
Marbury v. Madison.”° Although these doctrines strain or go beyond the 
text of the Constitution, for reasons made apparent in the preceding 
pages, one cannot say with certainty that they are not authorized by the 
original understanding. For purposes of Part Two it is enough that the 
legitimacy of their origins cannot be established with much certainty.” 


PART TWO: The Authority of the Constitution 


Throughout Part One we assumed that judges and other public officials 
were bound by the text or original understanding of the Constitution. Part 
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Two challenges this assumption. | begin by showing that the issue is not 
foreclosed by the written Constitution itself, and then offer some criteria 
for evaluating competing strategies of constitutional decision-making. | 
then describe a familiar alternative to originalism—(mere) adjudication. 
The remainder of Part Two compares the alternatives and concludes that 
adjudication which takes account of the text and original understanding 
without, however, treating them as authoritative generally serves the 
ends of constitutionalism better than originalist interpretation. 


I. The Authority of the Constitution and the Purposes of 
Constitutional Decision-making 


What authority does the written Constitution have in our system of con- 
stitutional government? This is not an empty question. The English ex- 
perience demonstrates that a constitutional democracy—a government 
of limited powers ultimately responsible to its citizens—need not be 
premised ona written document.” And although Article VI declares that 
the Constitution is the “supreme law of the land,’’ a document cannot 
achieve the status of law, let alone supreme law, merely by its own 
assertion. 

According to the political theory most deeply rooted in the American 
tradition, the authority of the Constitution derives from the consent of its 
adopters.” Even if the adopters freely consented to the Constitution, 
however, this is not an adequate basis for continuing fidelity to the 
founding document, for their consent cannot bind succeeding genera- 
tions.” We did not adopt the Constitution, and those who did are dead 
and gone. 

Given the questionable authority of the American Constitution—in- 
deed, of any (quasi) revolutionary constitution at the moment of its in- 
ception—it is only through a history of continuing assent or acquiescence 
that the document could become law.*! Our constitutional tradition, 
however, has not focused on the document alone, but on the decisions 
and practices of courts and other institutions. And this tradition has in- 
cluded major elements of nonoriginalism. The doctrines described in the 
conclusion to Part One are as well-settled parts of the constitutional land- 
scape as most originalist-based doctrines. They are among the principal 
subjects that occupy professionals who ‘do’ constitutional law—law- 
yers, judges, law professors, and law students—and are considered part 
of constitutional law by the media and by the lay public. A description of 
the American legal system that omitted them or treated them as aberra- 
tional would be extraordinarily inaccurate. To make the point affirma- 
tively, the practice of supplementing and derogating from the text and 
original understanding is itself part of our constitutional tradition. 
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The fact of this tradition undermines the exclusivity of the written doc- 
ument. It does not, however, establish the legitimacy of nonoriginalism. 
Acquiescence is not the same as “consent,” which must be informed and 
knowingly and freely given. Those conditions have not in fact been met, 
and perhaps can never be met in a large industrial society.® 

Actual consent is not, then, a practicable measure of the legitimacy of 
any system of government,® and a fortiori not of a particular practice or 
institution. Owen Fiss has suggested that it is not even an appropriate 
measure of institutional legitimacy: 


Consent goes to the system, not the particular institution; it operates on 
the whole rather than on each part. The legitimacy of particular institu- 
tions, such as courts, depends not on the consent—implied or other- 
wise—of the people, but rather on their competence, on the special 
contribution they make to the quality of our social life. Legitimacy de- 
pends on the capacity of the institution to perform a function within the 
political system and its willingness to respect the limitations on that 
function. 


Whether or not the practices of constitutional decision-making should 
ideally be validated by consent as well as competence, I think we must 
accept Professor Fiss’s observation faute de mieux. 

Having abandoned both consent and fidelity to the text and original 
understanding as the touchstones of constitutional decision-making, let 
me propose a designedly vague criterion: how well, compared to possi- 
ble alternatives, does the practice contribute to the well-being of our soci- 
ety—or, more narrowly, to the ends of constitutional government? 
Among other things, the practice should (a) foster democratic govern- 
ment; (b) protect individuals against arbitrary, unfair, and intrusive offi- 
cial action; (c) conduce to a political order that is relatively stable but 
which also responds to changing conditions, values, and needs; (d) not 
readily lend itself to arbitrary decisions or abuses; and (e) be acceptable to 
the populace. The following paragraphs amplify the first two of these, 
and I shall discuss specific applications of all of them below. 

Central to our constitutional order are the related though not always 
compatible concerns for individual rights and decision-making through 
democratic processes. For better or worse, the judiciary has assumed a 
major role in protecting both. In what has become a classic description of 
the special role of constitutional adjudication, Alexander Bickel wrote: 


[M]any actions of government have two aspects: their immediate, nec- 
essarily intended, practical effects, and their perhaps unintended or 
unappreciated bearing on values we hold to have more general and per- 
manent interest. It is a premise we deduce not merely from the fact of a 
written constitution but from the history of the race, and ultimately as a 
moral judgment of the good society, that government should serve not 
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only what we conceive from time to time to be our immediate material 
needs but also certain enduring values. . . . But such values do not pre- 
sent themselves ready-made. They have a past always, to be sure, but 
they must be continually derived, enunciated, and seen in relevant 
application.® 


In the same spirit, Owen Fiss argues that the judiciary should give ‘‘con- 
crete meaning and application to our constitutional values’’—the values 
which “give our society an identity and inner coherence [and] its distinc- 
tive public morality.’ 

Thus, the practice of constitutional adjudication should enforce those, 
but only those, values which are fundamental to our society. Adopting 
this vague norm does not automatically foreclose either strict or moder- 
ate originalism. It may still be contended that the ends of constitutional- 
ism are best served by enforcing only values embodied in the text and 
original understanding of the Constitution.*” However, originalism can 
no longer be defended a priori but must justify itself in the face of alter- 
native approaches to constitutional decision-making. 

One such alternative would safeguard two of our most fundamental 
values—the integrity of majoritarian processes and the rights of minor- 
ities. This special judicial role was suggested in footnote 4 of Justice 
Stone’s opinion in the Carolene Products case.* It is the thesis of John 
Ely’s recent book, Democracy and Distrust: A Theory of Judicial Review. Ely 
argues that the judiciary properly performs these “‘representation-rein- 
forcing’ functions, but that courts are not competent to ascertain and 
apply any other “fundamental values.” A broader approach, implicit 
in Bickel’s and Fiss’s more general description of the judicial function, 
would protect all fundamental values against official intrusion, without 
inquiring whether the intrusion resulted from defects of democratic 
processes. 

Independent of any of these views of the proper domain of judicial in- 
tervention are a variety of notions about the amount of deference that a 
court should accord a legislative or administrative decision under re- 
view. For example, although the substantive scope of Bickel’s judicial 
function is broad, he, like many other scholars and judges in the ‘‘funda- 
mental values’’ tradition, would accord legislation a very strong pre- 
sumption of constitutionality.*’ Professor Ely, on the other hand, is less 
concerned with judicial deference within the more circumscribed sphere 
of intervention that he advocates. 

The thesis of this article is not tied to Bickel’s, Ely’s, or any other 
particular nonoriginalist method. Rather, the thesis is that whether 
one views the appropriate realm of judicial inquiry as broad or nar- 
row, and whether one approaches the enterprise with a deferential or 
interventionist bias, the aims of constitutionalism are best served by 
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nonoriginalist adjudication which treats the text and original history 
as important but not necessarily authoritative. 


II. Adjudication As an Alternative to 
Originalist Interpretation 


Several features of adjudication® commend it as a plausible method for 
deriving and applying Bickel’s ‘‘fundamental” values or Ely’s ‘‘represen- 
tation-reinforcing’’ values. Judges—especially federal judges—are rela- 
tively independent officials. Cases are presented through arguments 
based on precedent, policy, and principle, by parties who stand equally 
before the court. The court must justify its decisions by articulating rea- 
sons for them. The concreteness of the dispute, and the method of “‘test- 
ing’ a result by articulating a governing principle and applying it to this 
and similar cases—real or hypothetical—induce the court to take respon- 
sibility for its decisions and to look beyond the circumstances of the par- 
ticular dispute. And although the court gives strong presumptive weight 
to its precedents, the presumption is defeasible: precedents are modified 
and even overruled to reflect perceived changes in social needs and val- 
ues. Therefore, a doctrine that survives over a period of time has the 
approval of a court composed, in effect, of all the judges who have ever 
had occasion to consider and apply it.”! 

This is, of course, an idealized” description of the Anglo-American 
“case” or ‘‘common-law”’ method, which derives legal principles from 
custom, social practices, conventional morality, and precedent. Most 
American constitutional doctrines have evolved through adjudication, 
for it is the method of moderate orginalism in the many cases where orig- 
inal sources alone cannot resolve the controversy before the court.” 

The only difference between moderate originalism and nonoriginalist 
adjudication is one of attitude toward the text and original understand- 
ing. For the moderate originalist, these sources are conclusive when they 
speak clearly. For the nonoriginalist, they are important but not determi- 
native. Like an established line of precedent at common law, they create 
a strong presumption, but one which is defeasible in the light of chang- 
ing public values. The text and original understanding exert the strong- 
est claims when they are contemporary and thus likely to reflect current 
values and beliefs, or simply the expressed will of a current majority;” or 
where they specify the procedures and numbers relating to elections, 
appointments to government offices, and the formal validity of laws, 
where certainty is an important objective or inherently arbitrary lines 
must be drawn.” The presumption is most likely to be overcome in adju- 
dication under broad clauses involving issues of equality and liberty, 
where legal and moral principles are closely intertwined. 
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III. Originalism Evaluated 


A. Strict Originalism 


The discussion in Part One showed that strict textualism cannot produce 
sensible constitutional decisions. This section attempts to show why 
strict intentionalism is not well suited to eliciting fundamental or “‘repre- 
sentation-reinforcing”’ values. 

Even if the adopters were extraordinarily wise and public-spirited, 
they were also self-interested: the Constitution reflects a pragmatic and 
not always principled compromise among a variety of regional, econom- 
ic, and political interests. The strict intentionalist must winnow the 
adopters’ underlying values from these interests.” Besides the method- 
ological and historiographic difficulties of this enterprise, it is prey to a 
normative problem: the drafting, adopting, or amending of the Constitu- 
tion may itself have suffered from defects of democratic process which 
detract from its moral claims. To take an obvious example, the interests 
of black Americans were not adequately represented in the adoption of 
the Constitution of 1787 or the Fourteenth Amendment. Whatever moral 
consensus the Civil War amendments embodied was among white male 
property-holders and not the population as a whole. Similarly, the as- 
sumption that the contract clause reflected widely held norms of eigh- 
teenth-century America is weakened to the extent that creditors were 
well represented and debtors underrepresented in the Philadelphia and 
state ratifying conventions.” 

To characterize these as defects of democratic process may seem 
anachronistic or question-begging: even if we regard them as defects, 
they may not have been so regarded by many participants at the time. 
Moreover, the argument may prove too much, for the making of almost 
any law suffers from similar imperfections. But my point is not that an 
early nineteenth-century court should have tried to abolish slavery or 
guarantee full racial equality in the face of a contrary constitutional un- 
derstanding. Rather, the fact that a provision was drafted by an unrepre- 
sentative and self-interested portion of the adopters’ society weakens its 
moral claim on a different society one or two hundred years later. 

Assume that the intentionalist interpreter can filter out the purely 
pragmatic factors and identify the moral consensus of an earlier era in 
American history. What is the likelihood that the same consensus exists 
today? Suppose, for example, that the prevalent public morality in 1868 
did not extend beyond the limited formal racial equality mandated by a 
narrow reading of the Civil Rights Act of 1866.” Many intervening phe- 
nomena—including the achievements of blacks in the face of a century of 
discrimination, changes in the economy with attendant changes in 
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migration and labor patterns, and direct evidence of attitude change— 
suggest that the nation’s values had shifted significantly by 1954, and 
certainly by the mid 1960s.” The history of the preceding decades justi- 
fies Chief Justice Warren’s comment in Brown that “[i]n approaching this 
problem, we cannot turn the clock back to 1868 when the Amendment 
was adopted, or even to 1896 when Plessy v. Ferguson was written.’’1° 

To return to the contract clause, assuming for the sake of argument 
that most eighteenth-century Americans believed that contractual obli- 
gations should be absolutely inviolate, how many of our contemporaries 
share that belief? Consider Chief Justice Hughes’s response in the Minne- 
sota Mortgage Moratorium case: 


It is manifest .. . that there has been a growing appreciation of public 
needs and of the necessity of finding ground for a rational compromise 
between individual rights and public welfare. The settlement and con- 
sequent contraction of the public domain, the pressure of a constantly 
increasing density of population, the interrelation of the activities of our 
people, and the complexity of our economic interests, have inevitably 
led to an increased use of the organization of society in order to protect 
the very bases of individual opportunity . . . . [T]he question is no long- 
er merely that of one party to a contract as against another, but of the 
use of reasonable means to safeguard the economic structure upon 
which the good of all depends.” 


Finally, strict intentionalism produces a highly unstable constitutional 
order. The claims of scholars like William Winslow Crosskey and Raoul 
Berger!” demonstrate that a settled constitutional understanding is in 
perpetual jeopardy of being overturned by new light on the adopters’ 
intent—shed by the discovery of historical documents, reexaminations 
of known documents, and reinterpretations of political and social histo- 
ry. Morever, constitutional interpretation is not a scientific process but a 
subjective undertaking which vests the historian with enormous discre- 
tion in ordering and analyzing her data. Novel interpretations are due as 
much to changes in the interpreter’s perspective as to anything extrinsic. 
And we have witnessed enough dramatic revisions of social and political 
history to be sure that the past is not about to stand still. 


B. Moderate Originalism 


Moderate originalism is a perfectly sensible strategy of constitutional de- 
cision-making. But its constraints are illusory and counterproductive. 
Contrary to the moderate originalist’s faith, the text and original under- 
standing have contributed little to the development of many doctrines 
she accepts as legitimate. Consider the relationship between the original 
understanding of the Fourteenth Amendment and current doctrines 


The Misconceived Quest for the Original Understanding 91 


prohibiting gender-based classifications’ and discriminations in the po- 
litical process.'** For the moderate originalist these may be legitimately 
premised on the equal protection clause. But to what extent have 
originalist sources guided the evolution of these doctrines? The text is 
wholly open-ended; and if the adopters had any intentions at all about 
these issues, their resolution was probably contrary to the Court's. At 
most, the Court can claim guidance from the general notion of equal 
treatment reflected in the provision. I use the word “reflected” advised- 
ly, however, for the equal protection clause does not establish a principle 
of equality; it only articulates and symbolizes a principle defined by our 
conventional public morality. Indeed, because of its indeterminacy, the 
clause does not offer much guidance even in resolving particular issues 
of discrimination based on race. !° 

To see this from a different perspective, suppose that the equal 
protection clause had provided: ‘No State shall deny any person the 
equal protection of the laws on account of race.’’!°° If the Court had none- 
theless expanded the requirement of equal treatment beyond racial 
classifications—under the aegis of, say, the due process clause—would 
the gender and voting decisions have been any less responsive to 
changing public values than they have in fact been under the actual 
clause? Or suppose that tomorrow it were demonstrated, as conclu- 
sively as such things ever can be, that the adopters intended to limit 
the clause to a narrow range of racially discriminatory practices:!°” 
would many decades of moderate originalist doctrine become retroac- 
tively misguided?! 

We need not rely on counterfactual examples to examine the impor- 
tance of the text and original understanding to sound constitutional deci- 
sion-making. I have already noted that a moderate originalist cannot 
easily justify the incorporation of principles of equal treatment into the 
due process clause of the Fifth Amendment or the incorporation of most 
of the Bill of Rights into the Fourteenth Amendment. But these reciprocal 
incorporation doctrines are relatively easy to justify on nonoriginalist 
grounds. They did not require inventing any new rights as such, but 
only demanded that the federal government respect rights that were 
properly—from a moderate originalist standpoint—applied to the states, 
and vice versa. The main issue facing the Court was whether policies of 
federalism made it inapposite to impose on one government constraints 
that the Constitution placed on the other. 

The Court incorporated the equal protection clause into the Fifth 
Amendment in a companion case to Brown, with the casual comment 
that “in view of our decision that the Constitution prohibits the states 
from maintaining racially segregated public schools, it would be un- 
thinkable that the same Constitution would impose a lesser duty on the 
Federal Government.’”' I cannot think of a plausible argument against 
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this result—other than the entirely correct originalist observation that it 
is not supported by even a generous reading of the Fifth Amendment. !!° 

The selective incorporation of the Bill of Rights into the Fourteenth 
Amendment was not as easy, for it implicated venerable traditions of 
state diversity and autonomy. At first tentatively, then gradually with 
more authority, the Court proceeded to articulate a doctrine of incorpo- 
ration'!! that reflected and contributed to a changing conception of feder- 
alism. I cannot prove the point, but the mature doctrine, though not 
necessarily every judicial gloss on particular clauses, seems responsive 
to current public norms. 

Consider a final example. By the early 1970s it was well established 
that restrictions on access to the franchise violated the equal protection 
clause unless they served compelling state interests. In Richardson v. Ra- 
mirez!!? the Court refused to apply this doctrine to prohibit the dis- 
franchisement of ex-felons. The Court noted that most nineteenth- 
century state constitutions denied the vote to ex-felons and that section 2 
of the Fourteenth Amendment reduced a state’s representation in Con- 
gress to the extent that it denied the vote to male citizens over twenty- 
one except those who had participated in rebellion “or other crime.” 
With only two justices dissenting on the merits, the Court concluded 
that “those who framed and adopted the Fourteenth Amendment could 
not have intended to prohibit outright in section 1 of that Amendment 
that which was expressly exempted from the lesser sanction of reduced 
representation imposed by section 2 of the Amendment.’!!8 

This observation seems correct but beside the point. The adopters 
would probably have disapproved of all of the Court’s modern voting- 
rights decisions, beginning with the Reapportionment and Poll Tax 
cases.!!4 But the moral and political principles on which the modern deci- 
sions depend apply with equal force to convicted felons. To adhere to the 
general doctrine but not require the state to justify its discrimination is 
arbitrary and unprincipled.!* 

In sum, if you consider the evolution of doctrines in just about any 
extensively adjudicated area of constitutional law—whether “under” the 
commerce, free speech, due process, or equal protection clauses—explic- 
it reliance on originalist sources has played a very small role compared to 
the elaboration of the Court’s own precedents. It is rather like having a 
remote ancestor who came over on the Mayflower. 


IV. ae Ideology of Originalism and the Role of the 
Written Constitution 


It has been said that the written Constitution lies at the core of the Ameri- 
can “‘civil religion.’’!!° Not only judges and other public officials, but the 
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citizenry at large habitually invoke the Constitution to justify and criti- 
cize judicial decisions and government conduct. Belief in the continuing 
authority of the document may contribute to a sense of national unity 
and to law-abiding behavior by officials and citizens. Thus, even though 
some of our most important constitutional practices are not originalist, 
the ideology of originalism may evoke concerns for a reader otherwise 
inclined to accept the practice of nonoriginalist constitutional decision- 
making. 

One concern centers on informed consent and legitimacy. It is simply 
antidemocratic to conceal something as fundamental as the nature of 
constitutional decision-making—especially if concealment is motivated 
by the fear that the citizenry wouldn’t stand for the practice if it knew the 
truth. If the Court can’t admit what it is doing, then it shouldn’t do it. 

The premise that the government should be open about its practices 
seems right, as does the implication that the judiciary has not been fully 
candid about its decision-making processes: although the Supreme 
Court has often disavowed strict originalism and acknowledged its mod- 
erate originalist stance,'!” it has not usually admitted that some of its de- 
cisions go still further. Yet it is not plausible that the truth about 
constitutional adjudication has been successfully hidden in the face of 
almost two centuries of continual exposés of the Court's infidelities to 
the original meaning of the Constitution—criticisms levied by dissenting 
justices, lawyers, politicians, and newspaper editors, as well as scholars. 
The justices have not pulled the wool over the eyes of anyone who cared 
to see. 

A second concern focuses on the decision-making process itself: even 
if judicial forays beyond the limits of moderate originalism are justified, 
perhaps they remain within proper bounds only because they occur 
within a pervasive originalist ethic. On this view, confining the Court to 
some form of originalism is rather like setting the speed limit at 55 miles 
an hour to keep cars from going faster than 65.'!® 

The felt need to justify decisions by invoking the authority of the Con- 
stitution may indeed constrain decisions.''? The question is whether it 
constrains them in ways conducive to the ends of constitutionalism. | 
have argued that the constraints imposed by adjudication which treats 
the text and original understanding as persuasive but not authoritative 
better serve these ends. Until and unless the Court abandons its moder- 
ate originalist pretensions we can only rely on our hunches. 

A reader inclined to acknowledge the legitimacy of nonoriginalist deci- 
sion-making may nonetheless intuit a distinction between supraconstitu- 
tional and contraconstitutional decisions, and find it easier to accept 
decisions that supplement the Constitution than those which ignore or 
derogate from the document. On this view, the Court’s expansive read- 
ings of the Bill of Rights and the Fourteenth Amendment are legitimate, 


94 Interpreting Law and Literature 


whereas the holding in the Minnesota Mortgage Moratorium case!?° may be 
unacceptable. 

The distinction between supplementing and derogating from the Con- 
stitution does not readily fit most power-granting provisions. For exam- 
ple, a supraconstitutional expansion of Congress’s powers under Article 
I would be contraconstitutional under the Tenth Amendment. The dis- 
tinction probably has the most appeal when it is invoked to protect indi- 
vidual rights, where we hope to use the authority of the written 
document as a defense against the abuse of government power. But | 
think the hope is illusory. Many of what we have come to regard as the 
irreducible minima of rights are actually supraconstitutional; almost 
none of the others are entailed by the text or original understanding. To 
the extent that institutional safeguards—such as the independence of the 
judiciary—protect against the contraction of individual rights, they seem 
to do so whether the Court is engaged in originalist or nonoriginalist 
adjudication. 

i come finally to the central problem posed for nonoriginalist adjudica- 
tion by the fact of a written Constitution, adopted and amendable by 
supermajoritarian processes. Even if the adopters have no claim over citi- 
zens two centuries later, their Constitution remains the governing docu- 
ment of the United States. It establishes the national government, its 
branches and offices, its relationship to the states, and the states’ rela- 
tionship among themselves. And although the amending power has 
been used sparingly, it is a vital element in the constitutional scheme. 

Even though nonoriginalist adjudication respects these features of the 
constitutional order by according presumptive weight to the text and 
original history,!?! the availability of the amending process specified by 
Article V poses two distinct challenges to my thesis. First, should not the 
absence of an amendment be taken as popular consent to the Constitu- 
tion as written? A short but adequate answer is that if inaction can be 
read as tacit consent to anything—a problematic assumption in any 
case—it is to the Court’s constitutional decisions, including its non- 
originalist doctrines. 

Second, doesn’t the possibility of constitutional amendment supple- 
ment originalist interpretation so that together they adequately serve 
the ends of constitutionalism? I think not. First, the formal process of 
amendment is too cumbersome to bear sole responsibility for constitu- 
tional change. The adoption of an amendment usually requires consid- 
erable mobilization and intense interest focused on a specific issue. But 
if constitutional adjudication is to perform the functions described ear- 
lier, its growth must proceed more incrementally. And it in fact has: if 
you consider the development of a line of doctrine, for example under 
the First Amendment or the equal protection clause, there have been 
few, if any, obvious focal points for an amendment—either because 
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any particular point would lie such a short distance from antecedent 
judicial doctrine, or because the language already in the Constitution is 
capable of encompassing the change. !** 

At least equally important, the formal amendment process is poorly 
suited to protecting minorities against injuries currently sustained as a 
result of legislative action or neglect, for the initiation and adoption of an 
amendment depends on extraordinary action by these same institutions. 
Imagine, if you will, the fate of an amendment proposed in the mid fifties 
to protect Communists or to require school desegregation. Consider the 
history of the Equal Rights Amendment since it was most recently intro- 
duced in Congress in 1970.'*° Of course, if these examples imply that the 
amending process inadequately protects minority interests, they also 
highlight a difficulty with judicial intervention. If support cannot be 
gained for a constitutional amendment, what assurance is there that a 
judicial decision to the same effect embodies ‘fundamental values’’? But 
to hold that a purpose of our Constitution is to protect individual rights, 
whether in Bickel’s or Ely’s sense, is to concede that there will be times 
when no majority, let alone a supermajority, will adequately protect 
those rights. 


V. Conclusion 


Because moderate originalism and nonoriginalism so often produce 
identical results, and their practices so often seem identical, it is useful to 
reiterate their attitudes toward original sources. The moderate originalist 
acknowledges that the text and original history are often indeterminate 
and that the elaboration of constitutional doctrine must often proceed by 
adjudication based on precedent, public values, and the like. But adjudi- 
cation may not proceed in the absence of authorization from some origi- 
nal source, and when the text or original history speaks clearly it is 
binding. The nonoriginalist treats the text and original history as pre- 
sumptively binding and limiting, but as neither a necessary nor sufficient 
condition for constitutional decision-making.'*4 

The argument of Part Two is addressed chiefly to those who would have 
the judiciary serve the ends of constitutional government by enforcing 
“fundamental values” or by playing a ‘‘representation-reinforcing” role. 
In one form or another, these alternative views of the judicial function 
have dominated modern American constitutional theory and practice. The 
burden of my argument is that nonoriginalist adjudication serves these 
ends better than either strict or moderate originalism. To put it bluntly, 
one can better protect fundamental values and the integrity of democratic 
processes by protecting them than by guessing how other people meant to 
govern a different society a hundred or more years ago. 
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James Madison’s 
Theory of 


Constitutional 
Interpretation 


H. Jefferson Powell 


Although the Virginia and Kentucky resolutions expressed an approach 
to constitutional construction that soon achieved canonical status in 
American politics, they did not themselves set forth a detailed interpre- 
tive methodology. That task remained for James Madison. As one of the 
prime movers in the Philadelphia Convention of 1787 and in the Virginia 
ratifying convention the following year, as one of the authors of The Fed- 
eralist, and as the draftsman of both the Virginia Resolutions of 1798 and 
the Report of 1800, Madison played a critical role both in the process of 
framing and ratifying the Constitution and in the formulation of a con- 
sensus about its meaning. Although he would have been quick to distin- 
guish his personal opinions from the public meaning of the Constitution, 
the coherent interpretive theory Madison expressed in speeches and let- 
ters over many years has special value for anyone seeking to discern the 
“interpretive intent” underlying the Constitution. 

Madison’s interpretive theory rested primarily on the distinction he 
drew between the public meaning or intent of a state paper, a law, or a 
constitution, and the personal opinions of the individuals who had writ- 
ten or adopted it. The distinction was implicit in the common law’s treat- 
ment of the concept of “intent,’” but Madison made it explicit and 
thereby illuminated its implications and underlying rationale. Madison's 
reliance on this basic hermeneutical premise is evident in his correspon- 
dence with Secretary of State Martin Van Buren in 1830. Responding to 
President Andrew Jackson’s citation of a veto message Madison had sent 
Congress in 1817, Madison wrote that Jackson’s use of his message had 
misconceived his personal views. But Madison conceded that Jackson 
might have correctly interpreted the public meaning of the message: “On 
the subject of the discrepancy between the construction put by the Mes- 
sage of the President [Jackson] on the veto of 1817 and the intention of its 
author, the President will of course consult his own view of the case. For 
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myself, am aware that the document must speak for itself, and that that 
intention cannot be substituted for [the intention derived through] the 
established rules of interpretation.”' Madison applied the same distinc- 
tion between public meaning and private intent to statutes,* to the Re- 
port of 1800,’ and to the Constitution. With respect to the Constitution, 
Madison described his knowledge of the views actually held by the dele- 
gates to the Philadelphia and Virginia conventions as a possible source of 
‘bias’ in his constitutional interpretations,* and cautioned a correspon- 
dent against an uncritical use of The Federalist, because ‘‘it is fair to keep 
in mind that the authors might be sometimes influenced by the zeal of 
advocates.’’° He explained that he had decided to delay publication of his 
notes of the Philadelphia Convention until after his death “or, at least, 
... till the Constitution should be well settled by practice, and till a 
knowledge of the controversial part of the proceedings of its framers 
could be turned to no improper account... . As a guide in expounding 
and applying the provisions of the Constitution, the debates and inci- 
dental decisions of the Convention can have no authoritative 
character.”’”° 

Madison employed the distinction between public meaning and pri- 
vate intent to differentiate the relative value of the various sources of 
information to which constitutional interpreters might turn for evidence 
on “the intention of the States.” The text itself, of course, was the pri- 
mary source from which that intention was to be gathered, but Madi- 
son’s awareness of the imperfect nature of human communication® led 
him to concede that the text’s import would frequently be unclear.’ 
Madison thought it proper to engage in structural inference in the classic 
contractual mode of the Virginia and Kentucky resolutions, and to con- 
sult the direct expressions of state intention available in the resolutions 
of the ratifying conventions.!” He regarded the debates in those conven- 
tions to be of real yet limited value for the interpreter: evidentiary prob- 
lems with the surviving records'!' and Madison's insistence on 
distinguishing the binding public intention of the state from the private 
opinions of any individual or group of individuals, including those gath- 
ered at a state convention, led him to conclude that the state debates 
could bear no more than indirect and corroborative witness to the mean- 
ing of the Constitution.'* Madison allowed that contemporaneous expo- 
sitions of the document by its supporters were of some value, but he 
cautioned that such statements were to be regarded strictly as private 
opinions, useful chiefly in shedding light upon the meaning of words 
and phrases that the fluidity of language might gradually change over 
time.!? Last and least in value were the records of the Philadelphia Con- 
vention. Once again, there were significant evidentiary problems,'* but 
Madison’s objection to treating the Framers’ views as authoritative was 
based chiefly on theoretical grounds. 
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Mr. [Madison] said, he did not believe a single instance could be cited in 
which the sense of the Convention had been required or admitted as 
material in any constitutional question. .. . 

But, after all, whatever veneration might be entertained for the body 
of men who formed our Constitution, the sense of that body could nev- 
er be regarded as the oracular guide in expounding the Constitution. As 
the instrument came from them, it was nothing more than the draft of a 
plan, nothing but a dead letter, until life and validity were breathed into 
it by the voice of the people, speaking through the several State 
Conventions." 


Madison was quite insistent that a distinction must be drawn between 
the “true meaning” of the Constitution and ‘‘whatever might have been 
the opinions entertained in forming the Constitution.” !° The distinction 
did not imply a refusal to recognize the purposive character of the instru- 
ment;!” it simply denied that the Framers’ subjective intent was the pur- 
pose that mattered.'§ 

The dichotomy between public meaning and private intent also in- 
formed Madison’s view of constitutional precedent. He consistently 
thought that ““usus,’’? the exposition of the Constitution provided by ac- 
tual governmental practice and judicial precedents,” could “settle its 
meaning and the intention of its authors.’’*! Here, too, he was building 
on a traditional foundation: the common law had regarded usage as valid 
evidence of the meaning of ancient instruments, and had regarded judi- 
cial determinations of that meaning even more highly.” Applying this 
view of interpretation to the Constitution, Madison felt himself com- 
pelled to change his position on the controversial issue of Congress's 
constitutional power to incorporate a national bank.* In the first Con- 
gress, Representative Madison opposed on constitutional grounds the 
bill establishing the First Bank of the United States; as President, 
Madison twenty years later signed into law the act creating the Second 
Bank.” “But even here the inconsistency,’” Madison assured a corre- 
spondent, “is apparent only, not real.” His own “abstract opinion of the 
text’’ remained unchanged: the words of the Constitution did not au- 
thorize Congress to establish the bank.*° Nevertheless, he recognized 
that Congress, the president, the Supreme Court, and (most important, 
by failing to use their amending power) the American people had for two 
decades accepted the existence and made use of the services of the First 
Bank, and he viewed this widespread acceptance as ‘’a construction put 
on the Constitution by the nation, which, having made it, had the 
supreme right to declare its meaning.’’*” He had signed the Second Bank 
bill, Madison declared, in accordance with his ‘early and unchanged 
opinion’ that such a construction by usage and precedent should over- 
ride the intellectual scruples of the individual,”* and he explained to his 
friend the Marquis de LaFayette, ‘’I did not feel myself, as a public man, 
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at liberty to sacrifice all these public considerations to my private opin- 
ion.’’” In Madison’s eyes, precedents—at least those derived from ‘‘au- 
thoritative, deliberate, and continued decisions’’—served to ‘‘fix the 
interpretation of a law.’ Furthermore, Madison claimed, this view rep- 
resented not just his opinion, but the general expectation—the “inter- 
pretive intention’’*!—that prevailed at the time of the Constitution’s 
framing and ratification: “It could not but happen, and was foreseen at 
the birth of the Constitution, that difficulties and differences of opinion 
might occasionally arise in expounding terms and phrases necessarily 
used in such a charter . . . and that it might require a regular course of 
practice to liquidate and settle the meaning of some of them.” 

The public character of long-settled precedent was for Madison the key 
to reconciling his acceptance of views inconsistent with his ‘‘abstract 
opinion’ of the bare text and his commitment to the Republican version 
of the old anti-interpretive tradition. To the end of his life, Madison 
warned his fellow citizens against expansive innovations in constitution- 
al interpretation, ‘‘new principles and new constructions, that may re- 
move the landmarks of power.’ But however strongly he might have 
fought constitutional error when it first appeared, for Madison there 
could be no return to the unadorned text from interpretations that had 
received the approbation of the people.** The Constitution is a public 
document, and its interpretation, for Madison, was in the end a public 
process. 
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Dead Letters: Wills 
and Poems 


Michael Hancher 


[W]ills and the construction of them do more perplex a man, than any other 
learning.... 
Lord Coke (1614) 


One writes with one’s desire, and I am not through desiring. 
Roland Barthes (1975) 


I 


A studied indifference to what the author meant has dominated English 
and American literary criticism in three successive eras: the era of critical 
impressionism, which lasted from the avowed impressionism of Walter 
Pater and Oscar Wilde through the twenties and beyond, sometimes in 
unavowed forms; the era of the New Criticism, which dignified impres- 
sionism by objectifying it, or by attempting to do so; and the recent post- 
structurist era inaugurated by Nouvelle Critique, which under the aegis 
of Roland Barthes restored to literary criticism the entertainment value 
that it had in the days of Pater and Wilde. 

Common to each of these eras is the doctrine that the reader of a liter- 
ary text should not bother himself with questions about what the author 
meant. Though its justifications have varied in subtle ways, the doctrine 
has been powerfully influential for a century. 

Such an established order is bound to elicit the occasional protest. One 
loud protester early in this century was the late Elmer Edgar Stoll, for 
many years a professor of English at the University of Minnesota. In a 
characteristic essay on The Tempest,' after noting some critical aberrations 
that resulted from ignoring the question of what Shakespeare might 
have meant in writing the play, Stoll put a general question that is still 
worth consideration: ‘’[I]s not a critic (kritikos) a judge, who does not ex- 
plore his own consciousness, but determines the author’s meaning or 
intention, as if the poem were a will, a contract, or the constitution? The 
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poem is not the critic’s own.” By recalling the etymology of critic, which 
derives from the Greek kritikos and krites, meaning ‘‘judge,”’ Stoll sug- 
gested a radical similarity between the business of literary criticism and 
the interpretive responsibilities of a judge at law.° 

Some fifteen years after Stoll put his question, W.K. Wimsatt and 
Monroe Beardsley published The Intentional Fallacy, an essay that has 
long been famous as a theoretical manifesto for the New Criticism. They 
argued that “the design or intention of the author is neither available nor 
desirable as a standard for judging the success of a work of literary art,’”° 
and they implied that the intention of the author was irrelevant also to 
any interpretation of the work’s meaning. During the course of their ar- 
gument they quoted Stoll’s rhetorical question and so preserved it like a 
fly in amber.° They then chastised the intentionalism Stoll proposed as a 
form of “irresponsibility” just as deplorable as the form—unbridled im- 
pressionism—that he deplored.’ They had no need to scrutinize Stoll’s 
assumption that judges read wills and other legal documents with an eye 
toward what the author meant. 

More recently the latent interest of that assumption has come to life 
thanks to Roland Barthes’s celebration of ‘The Death of the Author.’ In 
the terse essay which bears that title, first published in 1968, Barthes 
proclaimed that literary or noninstrumental writing—writing undertak- 
en for what he called ‘intransitive ends’’—necessarily involves the ex- 
tinction of the writer. ‘“[T]he voice loses its origin, the author enters his 
own death, writing begins.’’’ Each particular author regularly dies in the 
act of writing; furthermore, the idea of the Author died a historical death 
in the recent past, a death that followed chronologically and logically 
from the death of God. ‘Gott ist tot,” Nietzsche announced a century 
ago,'° in the era of Pater and Wilde. The Author too is dead, Barthes 
announced in our own lifetime.'' One demystification leads to another. 
He made the connection himself: 


We know that a text does not consist of a line of words, releasing a sin- 
gle “theological” meaning (the ‘‘message’’ of the Author-God), but is a 
space of many dimensions, in which are wedded and contested various 
kinds of writing, no one of which is original: the text is a tissue of cita- 
tions, resulting from the thousand sources of culture.” 


In this tissue no text has precedence over any other, and no interpreta- 
tion of any text has special authority. Ultimately such demystification 
reaches even to the text of the law: 


Once the Author is gone, the claim to “decipher” a text becomes quite 
useless. To give an Author to a text is to impose upon the text a stop 
clause, to furnish it with a final signification, to close the writ- 
ing. .. . [L]iterature (it would be better, henceforth, to say writing [écri- 
ture]), by refusing to assign to the text (and to the world as text) a 


102 Interpreting Law and Literature 


“secret,”’ that is, an ultimate meaning, liberates an activity which we 
might call counter-theological, properly revolutionary, for to refuse to 
arrest meaning is finally to refuse God and his hypostases, reason, sci- 
ence, the law." 


As it draws to its end this argument takes on oedipal overtones. The 
Author, according to Barthes, conveniently erases himself in deference 
to the Reader, who is thereby freed to take his pleasure with the text. 
““[T]he birth of the reader,”’ he says in conclusion, ‘must be ransomed by 
the death of the author.”’4 

The trope of the author’s death has an obvious and special relevance to 
the legal genre of wills and testaments. Professor Stoll was wrong to 
lump wills together with contracts and constitutions; it makes more 
sense to distinguish them, as the law usually does. The authority of 
“the author” can be estimated most simply in the case of a text, such as a 
will, that has been written by or on behalf of one person. The trouble 
with the interpretation of statutes or of constitutions is the same as the 
trouble with the interpretation of folk songs: too many folks spoil 
(overcomplicate) the concept of ‘the author.” It is easier to think about a 
single author, a single testator. And after the death of the author, if what 
he has written is a will that comes before a judge, how does the judge 
construe it? Does he read it like Stoll, trying to recover what the author 
meant? Or does he, like Barthes’s liberated Reader, make it the occasion 
for a dance on the author’s grave? 

Apparently he does both—some judges mean to follow one proce- 
dure, while other judges manage to follow the other. It is true that, given 
a choice, most anti-intentionalist judges would prefer the more con- 
servative rationalizations of Wimsatt and Beardsley to the more colorful 
declarations of Barthes and Wilde. (Wilde: serious criticism ‘‘does not 
confine itself... to discovering the real intention of the artist and ac- 
cepting that as final.’’!° The function of criticism is “to see the object as in 
itself it really is not.’’!”) That is, jurists usually frame the dilemma of tes- 
tamentary construction in terms of authorial intention versus verbal 
meaning (usually called “plain words” or “plain meaning”), rather than 
in terms of authorial intention versus judicial freedom.'* Nonetheless, 
both an intentionalist and an anti-intentionalist position are firmly en- 
trenched in the law of wills. In fact they have been distilled into antitheti- 
cal maxims, both encoded, appropriately, in a dead language: 


In testamentis plenius testatoris intentionem scrutamur. In wills, we should 
search thoroughly for the intention of the testator.!° 


In testamentis ratio tacita non debet considerari, sed verba solum spectari 


debent; adeo per divinationem mentis a verbis recedere durum est. In wills a 
secret intention ought not to be considered, but only the words ought to 


Dead Letters: Wills and Poems 103 


be regarded; it is so difficult to recede from the words by guessing at the 
intention.” 


Neither of these imperatives is futile; each serves an important legal 
end. In 1555 Chief Justice Robert Brook made a general justification of the 
anti-intentionalist imperative in terms of the social utility of enforcing a 
common linguistic code on the authors of legal documents: 


[T]he party ought to direct his meaning according to the law, and not 
the law according to his meaning, for if a man should bend the law to 
the intent of the party, rather than the intent of the party to the law, this 
would be the way to introduce barbarousness and ignorance, and to 
destroy all learning and diligence. For if a man was assured that what- 
ever words he made use of his meaning only should be considered, he 
would be very careless about the choice of his words, and it would be 
the source of infinite confusion and incertainty to explain what was his 
meaning.?! 


But after summarizing this doctrine with the words, “the law rules the 
intent, and not the intent the law,” Brook made an exception for the 
case of wills. His reasons were nominally practical ones, but they were 
implicitly responsive to considerations of fairness and equity: 


But in testaments the intent only shall be observed and considered, be- 
cause it [is] presumed that the testator has not time to settle every thing 
according to the rules of law, and wills are most commonly made on a 
sudden, and in the testator’s last moments; and so is the difference be- 
tween them and acts executed in the party’s life-time.* 


Not long after Justice Brook framed this pragmatic justification for 
searching out the testator’s intentions, the ecclesiastical lawyer Henry 
Swinburne offered a more sweeping theoretical justification. “It is writ- 
ten,” he wrote, ‘that the will or meaning of the testator is the Queene or 
Empresse of the testament.’ 


Because the will dooth rule and gouerne the testament, enlarge and 
restraine the testament, and in euerie respect moderate and direct the 
same, and is in deede the very efficient cause thereof. The will therefore 
and meaning of the testator, ought before all thinges to bee sought for 
diligently; and being found ought in any wise to be obserued faithful- 
lye, it ought to bee sought for as earnestly as the hunter seeketh his 
game: And as to the sacred anker ought the iudge to cleaue vnto it: 
Pondering not the words, but the meaning of the testator. For although 
no man be presumed to thinke otherwise then hee speaketh, (for the 
tongue is the vtterer or interpreter of the heart[)], yet cannot euery man 
vtter al that he thinketh, and therefore are his wordes subiecte to his 
meaning. And as the mind is before the voyce, (for we conceiue before 
we speake) so is it of greater power; for the voyce is to the minde, as the 
seruant is to his Lord.” 
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Swinburne’s basic linguistic assumption is that conception precedes 
expression: ‘we conceive before we speak.”’ This assumption, most in- 
fluentially articulated by John Locke a century later,”° has not fared well 
in our own century. Our common wisdom is that ideas are formed not in 
the individual mind but in the system of language that determines the 
mind. There is no intuition without expression, no signification beyond 
the signifier. And Swinburne’s ideological assumptions are now obsolete 
also; indeed a theological taint seems to color the emblematic relation- 
ship of “the seruant” to “his Lord,” especially so soon after a mention of 
“the sacred anker.”” Barthes would find this a suspicious text. 

Swinburne’s leading metaphor of the testator’s intent as the ‘“Queene 
or Empresse” of the testament has had a lasting currency in the history of 
testamentary interpretation, but his other flourishes have not. Chief Jus- 
tice Brook’s more practical rationalization” speaks more directly to the 
basic dispute in English testamentary law down through the centuries. 
The conflict that he described, the conflict of institutional requirements 
versus individual needs, persisted well into the middle of the nineteenth 
century, with one important added complication—a seventeenth-cen- 
tury statute that outlawed merely oral wills.”* This statute cast a shadow 
on all direct oral or written evidence of the testator’s intention, the major 
class of evidence extrinsic to the will; for such “parol evidence’ seemed 
to subvert the statutory requirement that the will be formal and in writ- 
ing. Sir James Wigram, a Victorian authority on the law of evidence, was 
influenced by such considerations when he stated that ‘’the question in 
expounding a will is not—What the testator meant? as distinguished 
from—What his words express? but simply—What is the meaning of his 
words?”’? 

In a speculative and sometimes subtle rejoinder to Wigram, the barris- 
ter F. Vaughan Hawkins objected to the notion that the testator’s 
“words” alone meant anything determinate. For that notion must pre- 
suppose that language is “a perfect code of signals,’’ whereas in fact ‘‘the 
convention on which usage of language rests, is not a single or fixed one, 
but is the aggregate of an innumerable number of lesser conventions, 
which intersect and conflict with each other, and are continually shifting 
and changing from year to year.’’*° 

In so varied and variable a linguistic world, even the most skillful writ- 
er must be at a disadvantage; and many ordinary writers of wills are not 
skillful at all. Ethical compassion for their plight moved Hawkins to pro- 
claim interpretation to be “in truth a species of equity,” with the judge 
acting as champion of the testator’s subjective intention, rather than as 
the jealous guardian of legal niceties.*! 

The intentionalist principle that Hawkins advocated has been ex- 
pressed in some catchy metaphors, of which Swinburne’s ‘Queene or 
Empresse” metaphor is only the most imposing. Two of them are 
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especially popular, the “armchair” metaphor and the ‘‘polestar’’ meta- 
phor. In 1880 Lord Justice James advised judges construing a testator’s 
will, ‘“You may place yourself, so to speak, in his armchair, and consider 
the circumstances by which he was surrounded when he made his will to 
assist you in arriving at his intention.’’* This trope suggests a certain 
leisure and luxury on the part of the testator—probably the normal cir- 
cumstance for the kind of case that made its way to Lord James’s atten- 
tion. In more than one way the metaphor suggests Descartes seated 
comfortably by the fireplace, emptying his mind of all distractions and 
preparing himself for philosophy. The polestar metaphor, a century old- 
er, has a more robust appeal, suggesting intrepid navigation. Mr. Justice 
Buller believed that ‘‘the question always must be, what was the inten- 
tion of the testator? That is the polar star by which we must be guided.” 

Despite such explicit allegiance to the author’s intention, nineteenth- 
century English courts tended to ignore subjective and equitable con- 
cerns when construing wills. Dickens showed the Court of Chancery as 
indifferent to legatees;* there could also be a smooth indifference to the 
will of the testator. That is why the influential practical treatise that Haw- 
kins eventually wrote turned out to be more rigid than his speculative 
paper. For he was bound to report and to publicize the restrictive rulings 
of various mid-nineteenth-century judges.* 

The mood has changed somewhat since the nineteenth century; the 
authors of the current edition of one English treatise express a belief (or, 
perhaps, hope) that the English Court of Chancery is now beginning to 
show more sympathetic interest in the claims of individual justice as 
against those of institutional certainty.*° Furthermore, the authors of the 
major American treatise on the subject report that, although American 
practice does vary considerably, sometimes preferring ‘certainty and 
uniformity’ and sometimes “fairness and justice,’” on balance it has al- 
ways been more liberal than the English tradition, more respectful of 
“the subjective intent of the testator.’”%” 

Nonetheless, it has never been sure (as Professor Stoll supposed) that 
a testator’s will would be read with an eye toward what he meant, even 
supposing his intent could be plausibly surmised. A modern handbook 
on legal construction sports as its epigraph an excerpt from a crackling 
opinion by Lord Henley, Lord Chancellor, dated 1761, celebrating ‘the 
intent of the testator” as ‘‘another and stronger legal rule,’’ one more 
powerful than any merely positive or conventional rule of the law.** But 
that same handbook also is obliged to recite the following melancholy 
history of a leading case: 


This was a case where a domiciled Scot left a legacy to the “National 
Society for the Prevention of Cruelty to Children.”” There is a Society 
with that exact name having headquarters in London and another 
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Society having the same name with the addition of the word “Scottish,” 
the headquarters of which were in Edinburgh where the testator lived. 
There were a number of circumstances which rendered it highly proba- 
ble that the testator would have preferred to extend his bounty to the 
Scottish Society, but the will contained no indication other than the 
name which accurately fitted the other Society and which accordingly 
was held to be the legatee intended.” 


A more recent case, In re Will of Rowland,* points to the same moral. In 
his will Rowland gave all his estate to his wife, but in case of her death 
“preceding or coinciding with my own decease” he gave it to his brother 
and his nephew. His wife, who had considerably fewer assets, had made 
a similar will, naming relations of her own as secondary legatees. Even- 
tually both husband and wife were lost at sea on a small ship that disap- 
peared with dozens of persons on board, leaving hardly a trace. The 
question then was, Who was to inherit the husband’s estate: the hus- 
band’s relatives, or the wife’s? That question turned on the question 
whether their deaths had “coincided” or not. It was plausibly argued on 
behalf of the husband’s relations that for his purposes he had meant by 
the word “coincide” not absolute temporal simultaneity but rather a 
commonality of cause and occasion. (He had written the will in expecta- 
tion of making a series of hazardous journeys together with his wife, 
journeys like the boat trip on which they both drowned.) Nonetheless, 
the court decided, with one outspoken dissent, to take the word “‘coin- 
cide’ in a strict sense. Lacking evidence to prove that the deaths had 
indeed “coincided” sensu stricto or that one spouse predeceased the 
other, the court relied upon the statutory presumption that the wife, be- 
ing younger, had survived her husband, and therefore had inherited 
from him. Therefore her family, not his, was awarded his estate. In his 
dissenting opinion in this case Lord Denning quoted a remark by Lord 
Atkin which drew attention to “‘the group of ghosts of dissatisfied testa- 
tors who, according to a late Chancery judge, wait on the other bank of 
the Styx to receive the judicial personages who have misconstrued their 
wills.’”4! 

Cases like these show that Professor Stoll was unlucky in his choice of 
testamentary construction as a model of intentionalist understanding. 
As an English professor he might have taken instruction from the eigh- 
teenth-century English poet John Gay, who gave a more realistic account 
of the process in his verse fable of ‘The Dog and the Fox.” Addressed to 
a lawyer, the fable includes the lines, 


Read o’er a will. Was’t ever known, 
But you could make the will your own? 
For when you read, ‘tis with intent 

To find out meanings never meant.” 
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II 


Wills and testaments are the legal genre that most emphasizes the prob- 
lem of the death of the author. The corresponding literary genre is elegy. 
The typical occasion for elegy is the death of someone, usually an author, 
who is too disturbingly like the poet-elegist himself. Besides the death of 
the departed, the elegist complains of his own impending death (at least 
by implication), and fears also the death of his poetry. Debemur morti nos 
nostraque: “death claims both us and our works.’’ So Horace complained 
in an elegiac aside in the Ars Poetica, contemplating the mutability of lan- 
guage, which tends to make all texts obsolete and indecipherable: 


As forests suffer change of leaves with each declining year, so the earli- 
est-invented words are the first to fall: an elder generation passes away 
and new-born words, like youth, flourish and grow. Death claims both 
us and our works.* 


I don’t know what Horace would have made of the actual fate of Latin, 
destined to become one of the most honored of dead languages. The 
death of Latin gave it a second life as the language of those who wanted 
to write immortal and unchanging texts—priests and lawyers especially, 
scientists also, and even poets who hoped to be read and understood 
long after their deaths. Petrification, supposedly, was preservation. So 
in the seventeenth century the poet Edmund Waller renewed Horace’s 
complaint with a difference: 


Poets that lasting marble seek 
Must carve in Latin or in Greek; 
We write in sand... .# 


What the elegist mainly desires is some sign that, despite the death of 
the body, the deceased has not really died. But he also wants to believe 
that the signs of language themselves survive as a medium for human 
communication; that the Muse will not finally prove “thankless” (as 
Milton feared in “Lycidas’’), cheating the poet of his fame. In the greatest 
elegy of the last century, Tennyson’s In Memoriam, the poet fulfills both 
of these desires at once. Reading over some of Arthur Hallam’s letters 
after his death—“‘those fallen leaves which kept their green,/ The noble 
letters of the dead’*°—Tennyson discovers in them the author's living 
voice: 


So word by word, and line by line, 
The dead man touched me from the past, 
And all at once it seemed at last 

His living soul was flashed on mine, 


And mine in his was wound... .” 
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Here the momentary contact made possible by language, even after 
death, leads “all at once” to something yet more mystical, a ‘trance’ as 
Tennyson calls it; a vision of eternity, one that absorbs Tennyson’s whole 
being until it is suddenly “cancelled’”—like a text—‘‘stricken through 
with doubt.’’4” This transcendental vision, to which Tennyson devoted 
two awestruck stanzas,* is inevitably impermanent and dubious after 
the fact. But what of the hermeneutical moment that preceded it and 
prompted it, when “strangely on the silence broke” Hallam’s ‘‘silent- 
speaking words’? However ‘strange’ that experience was, it was not 
incredible; Tennyson does not call it into question. His lasting doubts are 
more theological than literary. 

Which is not to say, of course, that a skeptical reader of the elegy can- 
not call Tennyson’s scene of reading into question. Probably he was only 
projecting: the consciousness that he encountered in reading Hallam’s 
letters was only his own. After all, Tennyson had long been subject to 
trances very like the one that followed his reading of Hallam’s letters. On 
his own testimony he had experienced this kind of trance 


frequently . . . quite up from boyhood, when I have been all alone. This 
has come upon me through repeating my own name to myself silently, 
till all at once, as it were out of the intensity of the consciousness of 
individuality, individuality itself seemed to dissolve and fade away into 
boundless being, and this not a confused state but the clearest, the sur- 
est of the surest, utterly beyond words—where death was an almost 
laughable impossibility ... .” 


No doubt repeating one’s name to oneself silently is the epitome of lin- 
guistic solipsism; and for it to have the same effect as reading Hallam’s 
letters raises questions about the nature of that reading. But Tennyson 
felt no misgivings. His experience reading Hallam’s letters stands as one 
of the strongest expressions in English literature of the power of writing 
and reading to annul the death of the author. 

However uncritically, Tennyson believed in writing and reading as 
acts of literal communication: the bringing together of two conscious- 
nesses, even after death. His belief contrasts sharply to the more ‘‘mod- 
ern’ and tough-minded attitude expressed by W.H. Auden in his wholly 
secular elegy, In Memory of W.B. Yeats. Auden wrote that the poet Yeats, 
in dying, ‘became his admirers.” 


Now he is scattered among a hundred cities 

And wholly given over to unfamiliar affections; 

To find his happiness in another kind of wood 

And be punished under a foreign code of conscience. 
The words of a dead man 

Are modified in the guts of the living.” 


This is a remarkable passage, finer than anything in In Memoriam. 
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Auden’s matter-of-fact acceptance of punishment “under a foreign code 
of conscience” would recommend itself to any legal realist. The image of 
scattering is especially strong, incorporating as it does the ritual 
sparagmos celebrated by Greek myth (especially the myth of Orpheus), 
and the dissémination of the word celebrated in contemporary critical the- 
ory. There are connotations of the scattering of cremated ashes across an 
entire landscape, and of the repeated miraculous breaking of bread in the 
New Testament. The image of scattering mainly depends, however, up- 
on the fact that copies of Yeats’s poems were multiplied and widely dis- 
tributed by being printed and published: many copies of a poem, many 
readers, many poems. Tennyson could have more confidence in his 
reading of Hallam’s letters because he was the only reader of a unique 
text. (Furthermore, he had known the author, and recognized in his 
written words the sound of his speaking voice—a sound that readers do 
often recognize in the written words, even the printed words, of people 
they have known personally.) The general question is whether such con- 
fidence as Tennyson's can be extended to rationalize, as an act of com- 
munication, the reading of even published material; or whether, on the 
other hand, Auden’s belief in the instability of reading published works 
has to be extended back to cover even unique readings of uniquely in- 
scribed texts. 


Ul 


if the author of a will is dead, and the words of the decedent are ‘‘modi- 
fied in the guts of the living,” does that make a ‘’dead letter’ of the will 
that is being interpreted, in the sense that a statute is sometimes said to 
be made a “‘dead letter’’-—obsolete—through disuse? Not quite, since 
dead-letter statutes have been wholly neglected in recent times—not in- 
terpreted at all. But the phrase “dead letter’’ acquired this legal sense by 
extension from an older, originally theological meaning, which does ap- 
ply to this situation. From the sixteenth century the phrase ‘dead letter’ 
was used to denote “a writing, etc. taken in a bare literal sense without 
reference to its ‘spirit,’ and hence useless or ineffective’’;>"' and in this 
sense the phrase was supposed to allude to Paul’s well-known distinc- 
tion between the spirit and the letter. God ‘“hath made us able ministers 
of the new testament,”’ Paul wrote in 2 Corinthians, ‘‘not of the letter, 
but of the spirit: for the letter killeth, but the spirit giveth life.’’** Ironical- 
ly this text has had its greatest influence as it has been misunderstood. 
First, the phrase ‘‘new testament’ used in the King James translation is a 
misnomer, the result of an earlier mistake in translating from the Greek 
into Latin. Evidently Paul did not really have in mind a testamentum, or 
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unilateral expression of ‘‘will,’”” as a model for God’s relation with man; 
rather, he compared that relation to a covenant (diathéké) that required 
participation on both sides. More importantly, his distinction between 
the letter and the spirit is not, according to the chief biblical commentar- 
ies, a distinction between literal and liberal construction, but rather one 
between the old Hebraic law—deadly because insufficient—and the new 
gospel, fulfilled in Christ. 

Paul’s words, however, have been so thoroughly “modified in the 
guts of the living” that they now commonly serve to distinguish two 
kinds of reading, one that responds to the spirit in which the author 
wrote the text, and another that mortifies the text by concentrating exclu- 
sively on its supposed “‘literal’’ sense. In the interpretation of wills some 
cases do seem to show the difference between the letter, which killeth, 
and the spirit, which giveth life. Of the Scottish charity case,™ or In re 
Will of Rowland,°° or many another, it would be fair to say that a “‘literal’’ 
reading kills the text. It makes the will a “dead letter’ in the sixteenth- 
century sense—“‘useless or ineffective’ because read ‘’without reference 
to its ‘spirit.’ ’’° Or the testator’s will in such a case becomes like a ‘‘dead 
letter’ of another kind, one of the several kinds defined by the Post Of- 
fice Department—the kind involving a letter ‘unclaimed or refused by 
the party addressed.”’” The death of Melville’s Bartleby the scrivener, 
who labored in a dead-letter office before he languished in a law office,°* 
suggests what follows from too strong a refusal of human discourse and 
desire. 


IV: Envoi and Codicil 


A few words may highlight connections between the argument made here 
and arguments that others have made. First, despite my epigraph from 
Lord Coke, the legal genre discussed here is simpler, more elemental, 
than the genres usually in question—statutes, constitutions, and other 
products of collaborative authorship. In recent essays both Sanford Levin- 
son®? and James White question the possibility of recovering any univo- 
cal, specifiable intention from a multiply authored text. But holographic 
wills don’t present quite such difficulties. An argument can of course be 
made at a high level of abstraction that all discourse, even individual dis- 
course, is fundamentally collective, a text encoded not so much by the 
individual as by the shared conventions of discourse; but in practical terms 
the intention of the individual testator is a less obviously tricky concept 
than, say, the intention of the collective Framers of the Constitution. 

White does advert to the simpler case presented by ‘one writer about 
whom you knew everything,” but he goes on to worry: 
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{H]ow would you define his relevant intention? Intention can after all be 
stated with generality or particularity, as a matter of motive or a matter 
of aim; we are always subject to conflicts in our intentions, many of 
which are to some degree unconscious and out of our control. To try to 
follow the intention of the writer seems an inherently unstable proce- 
dure, leading to a radical conceptual collapse.*! 


Certainly intention is a very broad term, which even as applied to dis- 
course (ignoring broader uses of the term) can mean several things. One 
can “intend” to write the words “I leave my gold watch to my Uncle 
John’ (what I have elsewhere called programmatic intention); and one can 
“intend”’ to cause Uncle Harry to be annoyed at being left out of the will 
(final intention). White implicitly notices both these kinds, minimizing the 
relevance of the latter and reducing the former to a matter of what-he- 
has-written-he-has-written.® But neither of these is the main kind of in- 
tention at issue, which | have called active intention: that is, the intention 
that one’s words be understood as enacting one meaning rather than 
another; for example, the intention to bequeath one’s watch to a particu- 
lar uncle named John, rather than to another uncle who also happens to 
be named John. This is the ‘‘relevant intention” (in White’s phrase); it is 
an intention worth seeking out, and in some cases it may be determina- 
ble with reasonable certainty. 

If one grants that the author’s intention (in the relevant sense) may 
have a bearing on the interpretation of a will, it may not be obvious that 
the multiple intentions of a multiply authored text like a statute or consti- 
tution should be ignored, just because they are hard to discover and to 
reconcile. Collective intentions may be messy enough, and yet still sug- 
gest limits for interpretation; some readings may stand evidently within 
the pale of what the authors meant, and others beyond the pale. 

But there is yet another respect in which reading statutes or constitu- 
tions is harder than reading a will: the passage of time can enlarge the 
hermeneutical gap that always exists between interpretation and appli- 
cation—the gap alluded to by Gerald Graff in an essay reprinted in this 
volume.™ Furthermore, in time the same section of a statute or constitu- 
tion may need to be applied again, and yet again, to novel circumstances 
extremely remote from the circumstances that framed the Framers’ sup- 
posed intentions. The ordinary will does not invite such difficult 
rereading. 

Levinson, seconded by Gerald Gratf, criticizes traditional reliance on 
“the allegedly plain words of the text’; and an article by Walter 
Michaels, reprinted here, backs them up: it forcefully discredits the ‘‘doc- 
trine of plain meanings” in both the legal and literary enterprises.°” 

Stanley Fish, too, has skillfully combated such simple faith; but in 
some of his essays he verges upon another plainness, plain reading rath- 
er than plain meaning. According to Fish, arbitrarily fanciful readings 


112 Interpreting Law and Literature 


never get a hearing, and therefore never even get proposed, because 
“[ijnterpreters are constrained by their tacit awareness of what is possi- 
ble and not possible to do, what is and is not a reasonable thing to say, 
what will and will not be heard as evidence, in a given enterprise.” 
Such an awareness works to keep interpretation within culturally ratified 
bounds—even as the plain-meaning doctrine was once supposed to do. 

In broad outline Fish’s account makes sense: interpreters do respect 
conventional, generic expectations of what an interpretation has to be 
like to be heard as an interpretation. But often within an actual (not 
idealized) community there are conflicting sets of conventional expec- 
tations demanding to be satisfied. The interesting disputes arise 
when it is not clear to all participants which “interpretive strategy”’ 
should be invoked. 

The strategic question of the author’s intention, for example, usually 
defies consensus: one interpretive strategy will sanction elaborate efforts 
to recover the author’s subjective intention, but another will repudiate 
any interest in the matter. According to Fish, reading is conventionally 
and always a matter of constructing (projecting) the author's intention, 
as a kind of inevitable invention by the reader. National Society for the 
Prevention of Cruelty to Children v. Scottish National Society for the Prevention 
of Cruelty to Children” might at first seem to illustrate Fish’s account; most 
of the prevailing opinions effectively subverted the intention of the testa- 
tor (one Nasmyth), yet paid lip-service to that intention by professing 
doubt that Nasmyth ‘‘meant something different from what he said.’’7! 
Lord Dunedin was more candid than his colleagues when he acknowIl- 
edged that Nasmyth meant to benefit the Scottish charity, but he still did 
not let his beliefs about Nasmyth’s meaning affect his interpretation of 
“the meaning of the words used.’’” For Dunedin at least, if not indeed 
for all the Lords who joined in deciding this case, the plain-words doc- 
trine simply overcame the otherwise obvious intention of the testator. 

What actually prevailed in this case was not any superior cogency of 
the plain-meaning doctrine (which does not bear philosophical examina- 
tion), nor any consensus of plain reading, but rather the superior author- 
ity that was vested in the last court to hear the case—which happened to 
be the British House of Lords rather than the Scottish Second Division. 
The will was first read one way in Edinburgh, then another way in 
London. The “interpretive strategies” invoked for the different readings 
(intention versus plain meaning) were fundamentally irreconcilable; if 
any interpretive convention really decided the matter, it was merely the 
convention that the decision of the House of Lords is final. 

Justice Jackson once described the similar situation of the United States 
Supreme Court: “We are not final because we are infallible, but we are 
infallible only because we are final.’ In another article I have distin- 
guished literary interpretation from legal interpretation in terms of just 
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this matter of final authority. Unlike literary critics, appellate judges 
can solve once and for all the Gordian knot of a disputed text. 

Never being final, the interpretation of literature will always be falli- 
ble. There are many competing conventional standards for success or 
failure in literary criticism; fidelity to the author's intention is one only. 
But that standard has survived a century of neglect and rejection without 
ever quite disappearing; and | predict that literary critics as well as law- 
yers (who have debated this question much longer) will a hundred years 
from now still be pondering the importance of the author's intention. 
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Statutory 
Interpretation and 
Literary Theory: 
Some Common 


Concerns of an 
Unlikely Pair 


Kenneth S. Abraham 


I. Introduction 


One of the most famous questions in all of English poetry still has no 
authoritative answer: 


Tyger Tyger, burning bright, 

In the forests of the night; 

What immortal hand or eye, 

Could frame thy fearful symmetry?! 


Interpreters of William Blake’s poem have suggested a number of an- 
swers to its central question, ‘“Who made the tyger?’”’ Some have charac- 
terized the tiger and his creator as evil, a contrast to Blake’s later 
reference in the same poem, “‘Did he who made the Lamb make thee?’ 
Others have thought the tiger to be good, the celebration of a divinity 
capable of such “fearful symmetry.”* Concluding that the poetic ques- 
tion is rhetorical and therefore unanswerable, critics of both of these 
views have argued that it is wrong to suggest an answer at all, because 
Blake himself had none.° 

The interpreters of ‘The Tyger” have differed not only in their an- 
swers to the question it poses, but also in the approaches they have cho- 
sen to reach an answer. One critic found the key in the poet's life and 
cited Blake’s interest in gnosticism as a way of resolving the question.® A 
second saw the parallels between ‘The Tyger” and traditional biblical 
and Miltonic imagery as the most enlightening.’ Others looked to the 
countenance of Blake’s own engraving of the tiger for guidance, al- 
though, not surprisingly, the tiger each critic saw there hardly seems to 
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be the same animal.* Proponents of still another point of view considered 
these interpretations to be attempts to understand Blake, not ‘The 
Tyger,” and advised studying the poem instead of its author.’ 

Interpretation of a literary work such as “The Tyger’’ may appear to 
raise issues very different from those presented by statutory interpreta- 
tion. The issues that trouble literary theory, however, are strikingly simi- 
lar to those that have troubled thinking about statutory interpretation. 
Practitioners of both disciplines have debated at length about the nature 
of the texts with which they are concerned, the relation of the author’s 
intention to the meaning of a text, and the character of the reader's 
knowledge of a text’s meaning.'® In this chapter I will explore some of the 
ways in which the debates in both disciplines have been about similar 
issues, and discuss how a common concern, the nature of texts and their 
interpretation, is a pivotal philosophical issue for both. 


II. Interpretation: Objective or Subjective? 


Every first-year law student is familiar with the central problem of statu- 
tory interpretation. Under the doctrine of the separation of powers the 
legislature has the sole power to enact law. The judiciary’s role in inter- 
preting the legislature’s enactments is, therefore, a subordinate one. 
Conflicts between the legislative will and the judicial will must be re- 
solved in favor of the legislature.'! Subordination to the legislative will, 
however, requires that it be ascertained. Approaches to the problem of 
ascertaining the legislative will have varied. Those adopting a formal, 
mechanical view believe that some statutes need not be interpreted be- 
cause their meaning is clear.!* In contrast, the radical realist view is that 
subordination is a myth: “Whoever hath an absolute authority to interpret 
any written or spoken laws, it is he who is truly the Law-giver . . . and 
not the person who first wrote or spoke them.’’"? In between are ap- 
proaches that ground the judiciary’s role in an interpretive method, by 
requiring a search for legislative intention" or statutory ‘‘purpose,”’!> or 
in a measured combination of the formalist and realist extremes. !° 

Analogous positions have emerged in literary theory. Reacting to what 
it saw as an overemphasis on the author's life history as an aid to literary 
interpretation, the ‘New Critical’’ school judges the author's intention 
neither “accessible nor desirable” as a consideration in interpreting a lit- 
erary work.’ Its adherents believe that the internal qualities of the work 
are the only proper subject of literary study, and that reliance on any- 
thing external to the text is not the study of literature, but of something 
else. 

Recent writers, emphasizing the radically subjective potential of the 
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interpreter'® and the self-referential, indeterminate character of language 
itself, !? have called into question the validity of the New Critical school’s 
approach. Thus, as in law, there are two theoretical extremes. On one 
side is the belief in the determinacy of meaning in the literary text and in 
the validity of interpreting the text’s linguistic elements; on the other is 
the contention that each reader determines his own meaning without 
objective linguistic or contextual limitations. 

In literary theory as in legal theory, compromises lie between the ex- 
tremes. One leading theorist in the intentional school would reinstate 
authorial intention as a principal criterion of meaning.”° Still another the- 
orist acknowledges the weaknesses of the New Critical school’s formal- 
ism but nevertheless would limit interpretive ‘‘pluralism,” the view that 
a text can have more than one meaning, to the area surrounding an indis- 
putable core of linguistic meaning.”! A third believes that the limits of 
“pluralism’’ will arise because of the practical need for some determinacy 
of meaning if the discipline of literary study is to survive.” 

Those familiar with only literature or law may be struck by the similari- 
ty of the concerns of the disciplines. Both are concerned with the extent 
to which a text is “‘self-interpreting,’’ with a meaning in the language of 
the text itself. Both are also troubled by claims that interpretation is a 
subjective and even arbitrary process by which individuals impose their 
prejudices onto texts in the guise of “interpreting” them. Moreover, 
even proponents of the polar positions are notably in agreement on a 
crucial point. At both extremes interpretation is seen as the operation of 
an independent, autonomous force that determines meaning. For the le- 
gal formalist and the New Critic, the text is a separate object with a 
meaning that inheres in its language. That meaning is simply discovered 
by the reader, whose views remain subordinate to the “plain meaning” 
of the text. In contrast, for the legal realist and the subjective or ‘‘decon- 
structive’ literary critic, the autonomous individual reader creates the 
text. For theoretical moderates, interpretation is, in the end, some combi- 
nation of the two extremes; the text is determinate to a point, prescribing 
its own meaning, but is otherwise dependent on the creative powers of 
the interpreter. 

Both H.L.A. Hart and Reed Dickerson have developed “moderate” 
theories of this sort. Professor Hart argues that although there are many 
‘plain’ cases where the meaning of the text is clear, there are others that 
have “open texture” and leave the reader “discretion” to interpret.*4 Pro- 
fessor Dickerson’s theory of statutory interpretation turns on his distinc- 
tion between the ‘‘cognitive”’ and the ‘‘creative’’ functions of the judge. 
The cognitive function involves the ascertainment of meaning; the crea- 
tive function entails judicial lawmaking. Much of his book is devoted to 
elucidating and locating the proper scope of each function.» 

The defining issue, then, is the same for both disciplines: to what 
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extent does the text have a determinate meaning, and to what extent is 
the reader free to interpret it as he chooses? This tendency to account for 
meaning in the terminology of subject and object is part of a philosophi- 
cal tradition that has existed for hundreds of years.”° The pitfalls of ac- 
cepting the distinction long have been recognized, yet the distinction has 
affected our understanding of the character of knowledge in a number of 
disciplines.” 

In the following section I examine the way in which this distinction has 
affected thinking about a case that is an old favorite of the legal profes- 
sion. I then attempt to show that a different conception of the interpre- 
tive process might better our understanding of both statutory 
interpretation and literary criticism. 


III. The Significance of “Communities of Interpretation’’: 
Riggs v. Palmer and ‘’The Tyger’ 


Legal theorists traditionally have paid less attention to statutory inter- 
pretation than to constitutional and common-law adjudication.** Per- 
haps this can be explained by the symbolic and political importance of 
decision-making in the Supreme Court and by the scholarly appeal of 
issues related to stare decisis that are posed in many common-law dis- 
putes. Because ours may be an ‘Age of Statutes,’’*? more attention to the 
problem of statutory interpretation may be warranted. In fact, many of 
the issues that trouble constitutional and common-law adjudication have 
counterparts in statutory interpretation. These issues emerged quite dra- 
matically in the celebrated case of Riggs v. Palmer.* Several years before 
his death, Francis B. Palmer had executed a last will and testament in 
which he left most of his property to his grandson Elmer. Palmer later 
suggested that he might change the provisions of his will. To prevent 
Palmer from revoking the will and, as the court said, “to obtain the 
speedy enjoyment and immediate possession of his property,’”*! sixteen- 
year-old Elmer poisoned him. Palmer’s daughters brought suit to pre- 
vent Elmer from taking Palmer’s property under the will. 

Elmer lost the case. For our purposes, the court’s method of reaching 
its decision and the characterization of that method are more important 
than the result. The devolution of Mr. Palmer's property at death was 
governed by several statutes. One set of statutes authorized and regulat- 
ed the execution and effectuation of wills,** another governed intestate 
succession.* The court’s decision had to be, and in fact was, an exercise 
in statutory interpretation. Yet not once did the court quote or para- 
phrase any of the applicable statutes. 

The court began by acknowledging an argument advanced by Elmer's 
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counsel that ‘‘statutes regulating the making, proof and effect of wills 
and the devolution of property, if literally construed, and if their force 
and effect can in no way and under no circumstances be controlled or 
modified, give this property to the murderer.’ But this acknowledg- 
ment was not a concession that Elmer was entitled to the property. The 
court determined that the “‘literal’’ reading was incorrect, stating: 


The purpose of those statutes was to enable testators to dispose of their 
estates to the objects of their bounty at death . . . . It was the intention of 
the law-makers that the donees in a will should have the property given 
to them. But it could never have been their intention that a donee who 
murdered the testator to make the will operative should have any bene- 
fit under it... . Itis a familiar canon of construction that a thing which 
is within the intention of the makers of the statute is as much within the 
statute as if it were within the letter; and a thing within the letter of the 
statute is not within the statute unless it be within the intention of the 
makers.*© 


The court did not consider itself restrained by the general language of 
the statute. Rather, it noted that the language could be narrowed, or 
broadened, by reference to the “intention” of the legislature. The court, 
however, did not discover the legislative intent directly. That intent was 
inferred by looking to the purpose of the statute. 

The court continued by explaining its decision in a second way: 


Besides, all laws, as well as all contracts, may be controlled in their oper- 
ation and effect by general, fundamental maxims of the common law. 
No one shall be permitted to profit by his own wrong, or to found any 
claim upon his own iniquity or to acquire property by his own crime. 
These maxims are dictated by public policy, have their foundation in 
universal law administered in all civilized countries, and have nowhere 
been superseded by statutes.” 


Legal scholars in generations succeeding Riggs v. Palmer have had their 
say about the decision, each characterizing it within a theory of statutory 
interpretation. Dean Pound criticized Riggs as an example of spurious 
interpretation, a legislative, not a judicial, process designed “to meet de- 
ficiencies or exceses in rules imperfectly conceived or enacted.’’** This 
process, Pound stated, resulted in an attempt ‘’to read into the statutes 
governing descent an exception.’’*” 

In accord with Pound, Dean Wade wrote that Riggs and other similar 
cases “engrafted an exception on the statutes.’’*’ The courts that have 
refused to follow Riggs, he indicated, did so ‘upon the expressed reason 
that they did not have power to change a statute.’’*' Thus, both Pound 
and Wade believed that the statutory text was perverted by the court in 
Riggs. For them, the statute meant one thing until the court made it mean 
something else. 
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Those who approved of the Riggs court’s decision characterized it dif- 
ferently. Cardozo noted that “in the end, the principle that was thought 
to be most fundamental, to represent the larger and deeper social inter- 
ests, put its competitors to flight.’ Professors Hart and Sacks suggested 
that “‘every statute is to be read as subject to established principles and 
policies of the general law save only as a decision to modify or depart 
from them is made unmistakedly plain.’ Professor Dworkin placed 
Riggs within his general theory of adjudication.“ He wrote, ‘‘[T]he Court 
cited the principle that no man may profit from his own wrong as a back- 
ground standard against which to read the statute of wills and in this 
way justified a new interpretation of the statute.” 

The contrast between the viewpoints of those who disapprove and 
those who favor the Riggs decision is as much a difference in the methods 
of reading the statute as it is between the actual readings. The approach 
of Pound and Wade, who might be called “textualists,”” emphasizes that 
the statutes contain no language specifically excepting claims such as El- 
mer’s. For the textualist, the approach taken by the court can only be 
described as engrafting an exception onto the text. The textualist would 
assume that Elmer's claim must be allowed unless the statute had stated 
that “‘a murderer shall not inherit from his victim,”’ or contained words to 
that effect. The proponents of this view would allow nothing less than a 
specific prohibition to defeat Elmer’s claim. 

How would a textualist support his approach? No doubt some textual- 
ists would explain their assumptions by simply repeating the language of 
the statute and insisting that it contains no words of limitation. The 
words of the statute, summarized roughly as ‘Every will conforming to 
the following requirements shall be enforced according to its terms,” 
should, according to the textualist, be read according to their normal, 
everyday usage. For example, he might argue that the word every in nor- 
mal speech is used to mean ‘without exception.” 

This argument, however, also contains a set of assumptions. First, it 
assumes that the word every has a discernible inherent meaning that al- 
ways obtains regardless of the context in which it is used. Second, it as- 
sumes that the word every, whenever used, never admits of exceptions 
from the class to which it refers. And finally, the argument assumes that 
the statute as a whole is expressed in words which might well be uttered 
“every” day. Most statutes, however, are not drawn in “ordinary” lan- 
guage. Certainly nothing very similar to the New York Decedent's Es- 
tates Law is uttered in daily speech.” 

The textualist might, however, adopt a different approach to support 
his method of interpretation. He could develop a theory that would link 
the meaning of the text to the legislature’s intention. This theory, how- 
ever, would also rest on assumptions or beliefs that we would have to 
share if we were to be persuaded. Thus, the textualist’s argument would 
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be based on a logic of persuasion, not a logic of demonstration. The tex- 
tualist could argue, for example, that a legislature which did not include 
an express exception in the statute could not have intended the result in 
Riggs. This argument depends on the “fiction” of legislative intent. Leg- 
islatures, however, are corporate authors, and do not necessarily speak 
with a unified intention.” The majority voting in favor of the statute may 
not have agreed on its meaning. Moreover, individual legislators may 
not have been concerned with the potential for a problem like the one 
that arose in Riggs when they voted in favor of the statute.** Where this 
lack of awareness exists, the textualist will face a problem bringing him to 
the frontiers of the philosophy of language. May the legislature be 
deemed to have intended anything that was not consciously on the 
minds of a majority of legislators at the time of enactment?” 

The textualist might buttress his assumptions about legislative inten- 
tion with arguments from legislative history.°° He could attempt to show 
that the problems which occasioned the consideration and passage of the 
statute do not suggest the existence of an intention to create any excep- 
tions.*! Reliance on legislative records, however, would present the 
same problem as reliance on the statutory text itself. Legislative records 
are also texts and do not come to the reader already interpreted. A read- 
er’s interpretation of these texts, therefore, must rest on a set of assump- 
tions or beliefs about the setting in which he encounters them. 

Finally, the textualist might offer an argument based on efficiency. To 
avoid the difficulty and uncertainty of interpreting statutory language 
and legislative history, the textualist might propose a “law” of interpre- 
tation.°? For example, he might suggest a rule that general language 
should be read without exception. If such a law existed, the legislature 
would be presumed to know that it will be deemed to have intended no 
exceptions in a statute unless they are “expressly’”’ included. Even if we 
ignore the certainty that the rule would lead back into the interpretive 
thicket that it was designed to circumvent, the textualist’s stance here is 
of a piece with his others. He has proposed the acceptance of a set of 
assumptions, how the legislature “shall’’ be taken to speak, that will 
render the meaning of legislation determinate. Only if this set of as- 
sumptions is accepted, and a “law” of interpretation is adopted, can his 
attempt succeed. 

It is important to see how far the textualist, while attempting to defend 
his original position, would have to depart from it. From the notion that 
the text carries a meaning on its face, he would necessarily move to find 
the source of meaning in ‘normal’ usage, legislative intention, legisla- 
tive history, or presumptions created for administrative convenience. In 
essence he would become a ‘‘contextualist,’’ whose position, like that of 
Cardozo, Hart and Sacks, and Dworkin, presupposes the situation in 
which interpretation occurs.°° 
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Once he has surrendered his pure literalism, the textualist in each in- 
stance will have asked his audience to share certain beliefs and assump- 
tions. He will have asked, that is, that they join in what might be called a 
“community of interpretation.’ I use the term ‘‘community of interpre- 
tation’ as a way of speaking about the power of institutional settings, 
within which assumptions and beliefs count as facts. Membership in a 
community of interpretation means that one has accepted its beliefs. 
These beliefs determine readers’ strategies of interpretation. Within a 
community of interpretation a text may be considered to be a self-inter- 
preting and literal object, a reflection of legislative intention, or a product 
of the legislature’s observance of a ‘‘law”’ of interpretation. Within a giv- 
en community of interpretation the reader may believe that he is sepa- 
rate from the text, and can be considered a disinterested interpreter of it. 
But this separation of reader and text is only possible because member- 
ship in that community of interpretation often renders one’s central be- 
liefs transparent. These beliefs then become matters of common sense, 
and are so indisputable that their role in constituting the very objects of 
understanding goes unrecognized. 

Thus, those who suggest that a text is an object entirely independent 
of its readers are ignoring the sense in which the bedrock beliefs of its 
readers actually constitute the text. Those, however, who suggest that 
reading is an individual, subjective activity equally ignore the idea that 
the reader is always within a community of interpretation, the accep- 
tance of whose beliefs affects the meaning he attributes to a text. Our 
very selves, then, are the product of shared understandings. Under this 
view the notion of individual subjectivity in interpretation would be- 
come empty. 

Since we are always operating within a community of interpretation, it 
is always possible, indeed necessary, to speak of texts as separate from 
their readers. Thus, the textualist’s strongest asset is the human tenden- 
cy to objectify—to put things ‘‘in” texts and then to find them there. The 
textualist’s arguments may therefore appear to be derived from the na- 
ture of the text even though their function is to provide support for his 
particular conception of the nature of texts. 

A different approach is taken by the contextualist, who does not begin 
with the text alone. His approach requires him to begin with the text to- 
gether with its surroundings. He must build a theory of meaning that links 
text and context. When this linkage is examined, however, we find that 
the contextualist’s arguments are not derived from the objective nature of 
the statutory text. Rather, they rest on beliefs which bring into being the 
text for whose existence they had argued. The dilemma of the contextual- 
ist, as we might call Cardozo, Dworkin, and Hart and Sacks, stems from 
his implicit acceptance of the textualist notion that principles of interpreta- 
tion can be derived from the nature of the text being interpreted. 
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In discussing Riggs v. Palmer, for example, Professors Hart and Sacks 
suggest that the court could have made use of a presumption that the 
legislature would not contravene the fundamental principles and poli- 
cies of the common law without so indicating in ‘‘unmistakably plain” 
language.” This proposal for a law of interpretation was designed to pre- 
serve the “precious inheritance’ of “deeply-embedded principles and 
policies,’’°§ the context surrounding the statute. Like the textualist’s pro- 
posal for a law of interpretation, this recommendation rests on a set of 
beliefs and assumptions. Does the legislature necessarily speak in ‘’un- 
mistakably plain” language whenever it creates an exception to a “deep- 
ly embedded” principle? Is it appropriate for a court to dictate the form in 
which the legislature shall communicate its intentions? Answers to these 
questions depend on assumptions which make the statute what it is for 
the contextualist who follows Hart and Sacks’s proposal—a text which 
never contradicts common-law principles without doing so in a pre- 
scribed fashion. If such assumptions were not in force, the statutory lan- 
guage might well have a different meaning. 

Professor Dworkin also explains Riggs as a case in which a statute was 
read against a background standard of common-law principles.*? For 
Dworkin, statutory interpretation calls for the application of a special po- 
litical theory which provides a better justification for the statute than any 
alternative theory.®’ His examples suggest that a ‘special political theo- 
ry” is a set of beliefs about the problems the statute was intended to deal 
with and about the factors the legislature might properly have consid- 
ered when framing it.°! Using the special political theory, the contextual- 
ist makes sense of the statute. Yet for Dworkin, language still plays a 
limiting role in interpretation. He emphasizes how great a role the ca- 
nonical terms of the statute play in the process. Thus his interpreter’s 
special political theory is to be brought to bear only within the limits of 
the statutory language itself. 

Dworkin’s position raises problems similar to those which faced the 
textualist. How do the ‘canonical terms’ of the statute set the limits of 
plausible interpretations? Like the textualist, he must ask his audience to 
adhere to a set of beliefs which, when accepted, will render the semantic 
limits of the statutory language determinate. For example, the court in 
Riggs understood the limits of the statutory language not by reading the 
words of the statute, but by isolating its purpose, “to enable testators to 
dispose of their estates to the objects of their bounty at death.’ From 
that purpose the court derived the legislative intention. Purpose was log- 
ically prior to intention, and set the context within which the semantic 
limits of the statutory language came into being. 

To defend against the textualist charge that such an interpretation ig- 
nores the language of the statute and creates a new meaning for it, con- 
textualists such as Dworkin, or the Riggs court, must account for their 
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understanding of the statute’s purpose. They must, at least implicitly, 
call upon that ‘special political theory’’ which was thought to come into 
play only after language had set the bounds on interpretive possibilities. 
Of course that theory, which best justifies the statute within the legisla- 
ture’s general responsibilities, will be the product of a fundamental set of 
beliefs which the interpreter brings to his task. 

In short, the contextualist no more ignores the language of the statute 
than the textualist really limits his reading to the words alone. They both 
do what all readers do: encounter the text in a situation which unavoid- 
ably includes the beliefs that the reader holds. When the interpreter has 
these beliefs in common with others, then they are, for that community, 
“‘facts.’’ These facts are not immutable, as the objectivist would have it, 
nor individual or arbitrary in the sense that the subjectivist or radical 
realist might suggest. They do provide objectivity, however, within a 
community of interpretation where they need not be questioned. 

The contextualist need be on the defensive, then, only if he accepts the 
textualist conception of the statutory text as an object whose nature de- 
termines its own method of interpretation. That conception cannot be 
maintained without acceptance of the beliefs about the legislative pro- 
cess that support it.™ If, however, the contextualist recognizes that he is 
arguing for a particular conception of the institution of statutory interpre- 
tation, rather than from some fixed essence of the statutory text, he need 
not accept the idea of the textual object as his starting point. Instead, his 
arguments urge adopting an approach that actually brings the meaning 
of the text into being. Since he is attempting to persuade his audience to 
adopt his view of textuality, the contextualist’s references to the nature 
of legal texts are really efforts to show the members of the audience that 
they already belong to the same community of interpretation. 

It should come as no surprise that interpretations of literary works also 
depend on communities of interpretation for their persuasiveness. An- 
swers to the question posed by “The Tyger,” for example,® simply are 
not satisfactory until the reader accepts the premises of the critic propos- 
ing the interpretation. The premises vary. For example, Kathleen Raine, 
who inaugurated the modern debate about the tiger and his creator, has 
argued that the tiger is the product of an evil force. She seems to con- 
clude that the two animals of the poem, the tiger and the lamb, are in 
sharp contrast. ‘The lamb is a symbol of the principle in nature that will- 
ingly dies in order that others may live . . . the tiger is the symbol of the 
opposite principle.’ In fact, however, this “conclusion’’ was her start- 
ing point. From this assumed contrast between the tiger and the lamb 
Ms. Raine reasoned that an evil creative principle must be responsible for 
the tiger. She found the evil creator in the ‘‘demiurge,”’ the third person 
of the gnostic and cabalistic trinity which Blake had studied.” Yet she felt 
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compelled to indicate that “the grandeur of the poem does suggest some 
such emotion of admiration for the tyger.’”* 

E.D. Hirsch, although using a similar approach to interpret the poem, 
was convinced that the tiger and the lamb had the same creator. ‘“There 
can be no doubt,” he wrote, “that ‘The Tyger’ is, among other things, a 
poem that celebrates the holiness of tigerness.’”’ Doubt, of course, is 
exactly what there can be about such a proposition. Having decided that 
there is no doubt, however, Hirsch was able to “demonstrate in the 
poem itself’’ the presence of a holy tiger, the product of the biblical and 
Miltonic imagery which sees everything that God created as good.” So, 
however, had Ms. Raine been able to “demonstrate” the presence of an 
evil tiger in the same poem. 

A number of critics have reacted strongly to the approaches of Raine 
and Hirsch. J. L. Swingle, for instance, has rejected their reliance on 
Blake’s own preoccupations,”! believing it to be misleading.”* Swingle 
has argued that the critic must decide ‘‘whether he wants to understand 
Blake or ‘The Tyger.’ ’’”3 His view, it seems, is that interpretations such 
as those of Raine and Hirsch have led us astray, and that the proper 
solution is to focus on the poem alone. 

As we saw, however, in examining the textualist position, it is impos- 
sible to get back to the text without adopting a set of beliefs that makes 
the text something in itself. Swingle does exactly this, but with the inno- 
cent sense that he has simply removed what was standing between the 
reader and the poem. “Understanding ‘The Tyger,’ ” he asserted, ‘’in- 
volves accepting the fact that the world of the poem prohibits under- 
standing.’’”* It is not, of course, a fact that the world of the poem 
prohibits understanding until we accept it as a fact. Once we have done 
so, “The Tyger” is a poem that only asks questions, just as for those who 
have accepted Raine’s or Hirsch’s facts, ‘The Tyger” is a poem that also 
answers them. 

None of these critics was wrong in making assumptions which led 
them to find meaning in “The Tyger.’’ On the contrary, interpretation of 
the poem could not have proceeded in any other way. If any meaning is 
to be discerned, there must be shared assumptions and beliefs which will 
allow the work of understanding to go forward. Like the statutory inter- 
preter who claims that the proper approach to interpretation can be de- 
duced from a text with an independent status, the interpreters of ‘“The 
Tyger’ each claim to be “discovering” a poem that is independent of 
their method of discovery. Such independence of reader and text, how- 
ever, only seems to exist when shared assumptions produce an undis- 
puted method of interpretation. In literary study, as in law, this ideal is 
likely never to be achieved, and the differences that are the product of 
multiple communities of interpretation will always be present. 
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IV. Interpretive Anarchy or Stability? 


The differences between statutory and literary interpretation, then, are 
differences in communities of interpretation. Law and literature are 
structurally different disciplines, and interpreters within each discipline 
use different strategies to aid in understanding their texts. These differ- 
ences, however, are not prescribed by intrinsic differences between stat- 
utory and literary language or texts. In an important sense, differences in 
structures and strategies actually constitute the differences between stat- 
utory and literary language. The court deciding Riggs v. Palmer, for ex- 
ample, was authorized to render a final adjudication of the meaning of a 
statute as it applied to the facts of the case. There is no analogous central 
authority in the literary world, although the imagination of a Huxley is 
no longer required to see that this is a possibility. 

The Riggs court’s conception of its proper relation to the legislature 
allowed, and in a sense required, that it speak the language of intention 
in interpreting the applicable statute. That statute was an “intentional 
object,’’ the product of its authors’ purposes, because the court's inter- 
pretive strategies made it so. These strategies are still so forceful that it 
would be astonishing to find a court today waxing eloquent about the 
alliterative qualities of the statute, the rich ambiguity of the word person 
in a phrase such as “‘[aJny person may make a will,” or the symbolism of 
the legislature’s confrontation with the problems of mortality. It would 
be equally surprising for a literary critic to suggest that the meaning of 
the poem ‘The Tyger’’ depends on the effect of certain fundamental 
maxims, for example, that there is a God and that he is benevolent, 
which no poem may supersede. 

Competent, professional interpreters of statutes know that there is no 
symbolism in statutes. Professional literary critics know that, today at 
least, poems are not interpreted against background standards of morali- 
ty in the same way as are statutes. These professionals have been trained 
in disciplines guided by detailed codes of interpretive behavior. By virtue 
of conformity to these codes, their interpretations are both more compe- 
tent than that of the initiate and more reckonable.” Indeed, part of their 
work may well be seen as ‘‘teaching’’ others how to read. 

The theoretical controversies that now rage in both law and literary 
theory can be seen as concerned with characterizing the ‘‘knowl- 
edge’ possessed by the competent reader. In jurisprudence, there 
has been an almost molecular examination of the propriety of judicial 
discretion in interpreting a statute or previous decision.”° The issue 
recently has focused on Professor Ronald Dworkin’s powerful formu- 
lation of the “rights thesis.’’”” In elaborating his thesis, Dworkin has 
contended that in a developed legal system there is almost always 
one right answer to any legal question.”* He argues that even when 
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an answer is not demonstrable, the ground rules of any enterprise 
may characterize one answer as “right’’ because it best satisfies the 
enterprise’s criteria of correctness. According to Dworkin, whether 
there is a right answer to a legal question will be a function of two 
factors: (1) ‘‘the density of the information supplied by the settled 
law”’ and (2) ‘‘the degree to which the question put by the case could 
be thought independent of whatever information is so supplied.’’” 

Dworkin’s citation of these two factors implies that he is arguing from a 
preconception of the character of legal texts rather than for his approach 
to interpretation. Where there are few precedents, the information an 
interpreter has at his disposal will be sparse. He suggests, however, that 
in a developed legal system there will be dense “intersections and inter- 
dependencies of different legal doctrine.’’®° From this it would seem to 
follow that ina “developed” legal system there will almost always be one 
right answer to every legal question. Although it might be assumed that 
the “density of information” is somehow independent of the belief that 
the information contains a single right answer, this assumption is ques- 
tionable; the two are closely connected. For the stronger the belief that 
the text, a body of settled law, contains a single right answer, the strong- 
er would be the tendency for its readers to perceive the information it 
contains as sufficiently dense to supply one, at least if such ‘‘density”’ 
were thought necessary to the existence of a right answer. This would be 
as much the case in an ‘‘underdeveloped” legal system as it would be ina 
developed one. 

Similarly, the notion that the question put by the case might be inde- 
pendent of whatever information is supplied by the settled law appar- 
ently assumes that the material in a text could be independent of its 
readers’ interpretive strategies. Such independence, however, could not 
exist, since there is an intimate connection between the question put by 
the case and the information used to answer it. The more strongly the 
reader believes that there is one right answer to every legal question, the 
more likely he will be to find that answer in whatever information is 
supplied. 

On the other hand, much of the extraordinary power of the rights the- 
sis, and the concomitant notion that there is one right answer in legal 
disputes, lies in its normative rather than descriptive qualities. In this 
sense the thesis is not an argument about the independent character of a 
collection of texts, the law, but rather an argument for Dworkin’s con- 
ception of the interpretive process.*! From this normative point of view, 
the thesis has the value of what Professor H.L.A. Hart in another context 
has called a “regulative ideal.’”’ This regulative ideal obligates the courts 
to justify their decisions on grounds acceptable to the legal community. 
For Dworkin, the only acceptable grounds are the principles embedded 
in the body of settled law.® As a result, there is no room left for judicial 
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discretion.* Under this view, even decisions in ‘‘hard” cases can be sub- 
jected to critical scrutiny in a way that discretionary decisions cannot, 
since the reasons for a decision must be grounded in a common body of 
knowledge. Part of the appeal of the rights thesis thus lies in its elimina- 
tion of judicial discretion from the interpretive process. It not only pro- 
vides a rationale for the enormous adversity or benefit that judicial 
interpretation sometimes visits on individuals, but also carries the mes- 
sage that such consequences could not justifiably be otherwise. 

Students of the law may at first glance find little here that is analogous 
to the study of literature. The results of a decision about the meaning or 
quality of a poem hardly seem comparable to the consequences of a law- 
suit. Literary critics, however, still do a great deal of sorting and catego- 
rizing before lay readers come face-to-face with literature. Moreover, 
every discipline has a profound need to have right answers to the ques- 
tions it studies. The members of a discipline or profession must be able to 
see themselves as possessing knowledge or expertise that is not available 
to those who are not members. Such knowledge provides the ability to 
discern right answers. Thus, the possession of such knowledge in fact 
may be what defines membership in the profession. 

Certainly one of the main efforts of an individual’s literary study is 
learning to be a sensitive reader, and for many this means the ability to 
reveal what beauty or truth is in the text. Other conceptions of the nature 
of interpretation are likely, therefore, to be very upsetting to those who 
pride themselves on possessing this ability. Those who suggest that in- 
terpretation is merely an exercise in individual subjectivity and that there 
are no proper limits to what can be said about a text’s meaning imply that 
the professional's interpretation is no better than anyone else’s. Those 
who hold that meaning is the product of beliefs shared within communi- 
ties of interpretation suggest that the truth which the professional critic 
is so adept at discovering is grounded not in an unchanging text, but in 
the critic’s own institutional allegiances. Both views threaten the disci- 
pline’s self-image. 

Thus, we find seemingly disparate theoretical approaches in service 
of the discipline’s self-preservation. Wimsatt’s classic anti-intentional- 
ism rested not simply on his disrespect for interest in authorial inten- 
tion, but on his conviction that the discipline of literary study should 
be primarily concerned with the semantics, syntax, and language of 
poetry.® E. D. Hirsch, a theorist violently opposed to Wimsatt’s posi- 
tion, justified his intentionalism by indicating that searching for the 
author’s meaning “might help correct some of the most serious faults 
of current criticism (its subjectivity and relativism) and might even 
make it plausible to think of literary study as a corporate enterprise and 
a progressive discipline.’’** Perhaps the most open expressions of this 
theme of disciplinary self-preservation come from Wayne C. Booth and 
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M. H. Abrams, both admitted interpretive “pluralists.”” Despite his rec- 
ognition of the validity of many critical points of view, Abrams believes 
that the contention that literary meaning is indeterminate ‘goes be- 
yond the limits of pluralism, by making impossible anything that we 
would account as literary and cultural history.’ Booth accurately 
summarizes Abrams’s argument as ‘Stop, you're killing me.’’** He 
then takes what seems to be the ultimate step in defense of the disci- 
pline. He does not reject any theory of meaning. Indeed, he seems to 
accept several, although they contradict each other. Rather, Booth em- 
braces this pluralism and anchors its limits only in what is in his view 
necessary ‘‘to reconstruct a critical commonwealth’’*°—a willingness of 
the proponent of one interpretive approach to learn from that of 
another. 

These defenses of interpretation suggest the threat felt by the disci- 
pline from arguments that call into question the reality of the objects, 
texts, and facts from which the central tenets of the discipline seem to be 
derived. Such arguments, however, are not threats to the discipline, 
since the forces which cement it are not those which the arguments at- 
tack. The objects, texts, and facts with which this and every other enter- 
prise works are real in the only way that anything is real. And the 
knowledge that we all possess is therefore secure in the way that all 
knowledge is secure, by virtue of its acceptance within a community of 
interpretation whose existence is a prerequisite to the production of 
knowledge itself. 


V. Conclusion 


In describing the concerns which law and literature have in common, I 
have obviously ignored much of what distinguishes the two fields. My 
point, however, has been to demonstrate that the source of what distin- 
guishes the two is the same as the source of their common concerns. The 
two fields of endeavor are closely related. Members of each must con- 
front the problems of textuality, both as part of their everyday experience 
and, less directly, as a way of instilling in themselves a sense of the limits 
of their disciplines. A better understanding of the significance of these 
problems cannot help but further enrich both. 
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Many contemporary constitutional scholars have explored the extent to 
which, if at all, judges should go ‘outside of” or “beyond” the constitu- 
tional text for decisional principles in constitutional cases.! Although the 
resulting discussions have been highly illuminating, I do not wish to deal 
directly with this controversy here. Rather, I propose to discuss what is 
logically a prior question. For before we can argue intelligently about 
whether to go outside of the text, we ought to explore the meaning of the 
words inside the text. Only then will we know what counts as going 
“outside,’’” and until then, it is not clear that there even is an outside 
because inside and outside are relative terms. 

We assume, perhaps too easily, that the language of the Constitution 
is neither the source of, nor the answer to, our problems, and we then 
head off into the forbidding jungles of history, political theory, moral 
philosophy, public policy, and what have you without any clear guide. 
An examination of the words in the Constitution has been merely the 
hors d’oeuvre, with high theory as the main course. 

There is nothing unseemly about high theory in this sense. Neverthe- 
less, we need to look at the words of the Constitution as language, and we 
need to examine closely some of our rarely questioned presuppositions 
about constitutional language. Although this examination logically is pri- 
or to any broader interpretation of the Constitution, it has received sur- 
prisingly little concentrated attention in the literature.* 

Constitutional cognoscenti talk about “gaps,” “great silences,” 
“vague language,” and “open texture” as if these were concepts of little 
controversy. But what makes the requirement that the president be of 
“the Age of thirty five Years’’ specific and the requirement of “equal pro- 
tection of the laws” vague? Why are there “loopholes” in the Internal 
Revenue Code, but not in the Constitution? In order to understand and 
to attempt to answer questions like these, we need a theory of constitu- 
tional language as much as we need theories of constitutional law. 


An Essay on Constitutional Language 133 


The Constitution is, after all, a writing,* and at bottom we are inter- 
preting the words of a written document. But how do we do this? What 
does it mean to “interpret” a constitutional provision? What do we mean 
when we say that a constitutional provision “means” something? How 
do we start such an analysis? These are hard and important questions, 
and we should not dismiss them as irrelevant philosophical speculation. 
Indeed, answers to these questions underlie any theory of constitutional 
adjudication, and this essay attempts to bring some of these answers to 
the surface for closer inspection. 

My intention here is not to offer a completely mature theory of consti- 
tutional language. Rather, I wish to explore the way in which the con- 
ventions of language affect constitutional theory. At the end of this 
essay, I conclude that constitutional language acts as a significant re- 
straint on constitutional decision, but I will not have developed a com- 
plete theory of constitutional language which directs any particular 
substantive outcomes. A complete theory will have to wait for another 
time. 


I. On the Supposed Uniqueness of Constitutional 
Language 


In his pioneering work on legal language, H.L.A. Hart argued that legal 
language is fundamentally different from ordinary language.° According 
to Hart, if one fails to recognize the unique context and the distinct 
presuppositions of legal discourse, then one commits the errors of for- 
malism or conceptualism—giving to words in the abstract an aura of au- 
thority and of unique reference inconsistent with the view of language as 
an activity determined and governed by social rules.® If, as Hart and his 
philosophical contemporaries supposed, meaning is use,’ then legal use 
ought to produce different meanings than a physicist’s use, a sociolo- 
gist’s use, or the use of the man on the Clapham omnibus.* And, just as 
legal language is different in kind from ordinary language, constitutional 
language may be different from other legal language.’ In fact, this hy- 
pothesis implicitly undergirds many different theories of constitutional 
interpretation.’ The various theories of a “living” or “changeable” con- 
stitution each presuppose a view of the uniqueness of constitutional lan- 
guage, setting it off from the linguistic raw material with which lawyers 
normally deal." 

There seem to be readily apparent differences between constitutional 
language and other legal language. Grandiloquent phrases like “‘free- 
dom of speech,” “equal protection of the laws,” ‘due process of law,” 
and ‘‘privileges and immunities of citizens of the United States’’ have 
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few counterparts in the Internal Revenue Code or the Public Utility 
Holding Company Act of 1935. Indeed, many constitutional provisions 
are more than merely indeterminate. They have a powerful emotive 
component. The Constitution is more an eloquently written manifesto! 
than it is a code, and in many ways we are much better for that. But the 
eloquence and emotive force of the document further reinforce the view 
that the Constitution’s words are as different as they are special. To con- 
strue its language too literally or too much like the language in a conven- 
tional statute would be both unrealistic and inconsistent with its deeper 
purposes. In some ways, the Constitution is a metaphor.'8 

Not unrelated to the Constitution’s metaphorical quality is its perma- 
nence. Statutes are frequently amended, and the common law is contin- 
ually changing, but the Constitution has a special sort of durability. Not 
only is amending the Constitution extremely difficult, but we also seem 
remarkably averse to doing so.'* Many have feared a constitutional con- 
vention because too much might be changed,’ even though such 
changes would still require ratification by the states. On the other hand, 
we certainly do not suspend Congress or the state legislatures for fear 
that they might legislate too much—however appealing that suggestion 
may at times seem. 

Despite these important differences, we would be mistaken to view 
constitutional language as a wholly unique creature. The seemingly in- 
tentional openness of many constitutional terms, upon which most of 
the supposition about the uniqueness of constitutional language is 
based,'° has counterparts in other areas of law, especially in American 
law. The generality of ‘equal protection of the laws” or ‘the freedom of 
speech” differs little from the language in Rule 10b-5 of the Securities and 
Exchange Commission, which prohibits the employment of ‘‘any device, 
scheme, or artifice to defraud.’’!” Likewise, the Fourth Amendment's 
prohibition of “unreasonable” searches and seizures provides no more 
guidance than the Sherman Act's ban on “[e]very contract, combination 
... Or conspiracy, in restraint of trade or commerce.’’'® As a result, the 
task of the courts in putting flesh on the skeleton of the Constitution is 
not wholly different from the task that courts have undertaken in devel- 
oping the elaborate structure of tests, rules, and standards that surround 
and govern the application of the securities laws, the antitrust laws, and 
many other statutory schemes.'° 

If the openness of constitutional language does not provide its unique- 
ness, perhaps the notion of presupposition,”” which undergirds Hart's 
argument in “Definition and Theory in Jurisprudence,’’”! can explain the 
uniqueness. Statements of law, or in law (as opposed to statements about 
law), presuppose the existence of a legal system, and particular state- 
ments of legal rules themselves contain presuppositions.” Thus, the 
statement “the corporation is liable in damages” presupposes a body of 
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law creating and defining a “corporation.” But presupposition is hardly 
unique to law. When we use home run or small slam, we presuppose the 
systems of baseball and bridge, respectively, and when we use professor 
or hour examination, we similarly presuppose the existence of a college or 
university, which is in turn defined by a (probably looser) set of constitu- 
tive rules.* Legal language is not special because it contains presupposi- 
tions, but rather because it alone contains presuppositions which relate 
to the existence of a legal system. 

In this sense, then, constitutional language is unique because it, and 
no other language, presupposes the existence of a constitution, and in- 
corporates those particular presuppositions which concern the role of a 
constitution in a given legal system. But this is not going to get us very 
far, because the presuppositions of constitutionalism are themselves 
both vague and contested. Unlike the specific terms of a general legal 
system, which, to some extent, relate to relatively uncontroversial 
presuppositions about the way the legal system operates, the terms of a 
constitution themselves determine the differences between the constitu- 
tional presuppositions and other legal presuppositions. Therefore, an 
initial search for constitutional uniqueness reduces itself to circularity be- 
cause the presuppositions of a constitutional system are dependent on 
our view of the language of a constitution. Perhaps constitutional lan- 
guage is unique. But we cannot articulate the differences which make it 
unique simply by examining the presuppositions of constitutionalism. 
Rather, we must examine the language in order to discover the differ- 
ences between the presuppositions embedded in that language and the 
presuppositions included in the language of statutes or the common law. 

These observations on the presuppositional nature of constitutional 
language are neither interesting nor important enough to provide the 
touchstone for a theory of constitutional language. They show, however, 
that certain uses of language have distinct meanings because of the con- 
text in which they occur.*4 When an entomologist talks about ‘’bugs,”’ 
when a physicist describes something as “solid,” and when a logician 
refers to “implication,” each uses those terms in a more technical and 
precise sense than the ordinary person uses them. We know this because 
we know something about the special context in which entomologists, 
physicists, and logicians speak.” Similarly, the context in which lawyers 
talk determines their use of real property (which is not the opposite of fake 
property) or wrongful (which refers to conduct that may have no moral 
counterpart in ordinary language). Unlike strictly technical legal terms, 
such as habeas corpus, demurrer, and curtesy, which have no ordinary lan- 
guage meaning, the technical uses of real property and wrongful are para- 
sitic on ordinary language.*° If this phenomenon occurs in conventional 
(nonconstitutional) legal language, then the equally parasitic nature of 
certain consitutional terms, such as ‘‘equal protection of the laws,” “free 
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exercise of religion,” and “search and seizure’ should not surprise us. 
These are expressions derived from ordinary language, but their consti- 
tutional meaning in the context of constitutional adjudication diverges in 
important ways from the ordinary meaning that first generated each ex- 
pression. The constitutional presuppositions of constitutional language 
may not establish the complete uniqueness of constitutional language, 
but they do emphasize the context from which the words take their 
meaning. 


II. The Intentional Paradigm 


Most discussion of constitutional language takes place within what I call 
the “intentional paradigm’’—the assumption that any interpretation of 
the constitutional text must comport with the explicit, implicit, recon- 
structed, or fictionalized intentions of the drafters. In its crudest and 
least plausible version, the intentional paradigm focuses on the results 
that the drafters specifically had in mind.” Thus, because we can show 
that the drafters of the due process clauses of the Fifth and Fourteenth 
amendments intended to invalidate lengthy imprisonment without trial, 
we can be confident that we are correct in applying those provisions to 
that end.*® Conversely, because we can fairly clearly infer that those 
same drafters did not intend to invalidate prejudgment real estate attach- 
ment for the purpose of securing a potential money judgment,”? we can 
be equally confident that we are correct in refusing to apply the due pro- 
cess clause to invalidate prejudgment real estate attachment. Use of the 
same methodology would support the First Amendment's application to 
prior restraints and at the same time justify excluding its application to 
obscenity, defamation, commercial speech, and blasphemy.*° 

The specific-intention theories of constitutional interpretation, of 
which the writings of Raoul Berger represent the most extreme exam- 
ple,*! are the least plausible of any of the theories discussed in this essay. 
They are implausible precisely because they ignore the distinction be- 
tween the meaning of a rule (such as a constitutional provision) and the 
instances of its application. 

When we draft any rule, we envision certain particular applications of 
that rule, certain cases where the rule will produce a particular outcome. 
We do not merely list these outcomes in a series of specific commands 
because we do not see those particular outcomes as exhaustive. They are 
only instances of a more general problem, and we analyze the problem to 
discover some underlying unity in the instances that we wish to treat.* 
We then formulate the rule to deal with this general unitary problem. By 
formulating a rule in general terms, the rule extends, by the nature of 


An Essay on Constitutional Language 137 


language, further in time or space than those particular applications en- 
visaged by the drafters of the rule. 

This is acommonplace observation,™ and we can easily imagine exam- 
ples of the distinction between meaning and instances of application in 
constitutional interpretation. For example, punishment by electric 
shocks to the genitalia falls plainly within the Eighth Amendment's pro- 
hibition of cruel and unusual punishments even though the drafters 
could not have imagined this particular procedure in 1791.* 

This much is relatively uncontroversial, but it does not take us very far 
because, at some point, the new applications are so different that the 
meaning has changed.* The ‘‘meaning” of a cruel and unusual punish- 
ment clause prohibiting only painful and humiliating punishment is dif- 
ferent from one prohibiting capital punishment.” The ‘“meaning”’ of an 
equal protection clause prohibiting only racial discrimination is different 
from the meaning of an equal protection clause prohibiting discrimina- 
tion on the basis of, say, gender,** alienage,* illegitimacy,*’ or wealth.*! 
And the meaning of ‘the freedom of speech” that includes only political 
argument* is different from the meaning of ‘‘the freedom of speech’’ 
that includes the right to advertise pharmaceutical prices* or the right to 
display a For Sale sign on a front lawn.# 

lam not contending that such shifts in constitutional meaning are con- 
stitutionally impermissible. I am saying only that they are shifts in mean- 
ing, and thus are neither explained nor justified by the distinction 
between the meaning of a rule and the instances of its application. For 
such explanation or justification we must look elsewhere. 

The defects of the specific-intention approach have been amply docu- 
mented in the literature,* and there is little need for me to belabor these 
criticisms here. Intriguingly, however, even the most vehement critics of 
the specific-intention approach still feel obliged to tether their arguments 
to some form of original intent. According to Laurence Tribe* and Ron- 
ald Dworkin,” for example, the extremely general language in the Con- 
stitution conclusively proves the drafters’ intent that subsequent 
generations should work out their own theories applying such phrases 
as ‘cruel and unusual punishment,” ‘due process of law,” ‘‘equal pro- 
tection of the laws,” and so on. John Hart Ely implicitly criticizes wide 
excursions from the text as a whole,** but his argument is as revealing as 
it is interesting. Ely bases his deference to the text on the idea that the 
text constitutes the best evidence of the drafters’ intent.*” The text, for Ely 
as for the others, is still a way of bringing forward the intentions of the 
Framers. 

Those who argue within the framework of this “intentional para- 
digm’’ appear to operate on the model of the ‘‘convention’”’ in the 
game of bridge. When bridge players reach a certain level of profi- 
ciency, they begin to use artificial conventions in bidding. These bids 
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do not represent the intended contract, but rather aim at describing spe- 
cific features of the bidder’s hand or at asking questions about the part- 
ner’s hand. The bids are in a code whose primary ordinary meaning (clubs 
means clubs) may be irrelevant to the specific contextual use. Most 
bridge players use simple conventions like Blackwood or Stayman, and 
more advanced players are likely to use complex systems containing a 
high percentage of so-called artificial bids. These systems and conven- 
tions are languages designed in part, like other languages, to convey in- 
formation. But the important feature of a bridge convention (or indeed 
the notion of bidding at all) is that the use of conventions is derived from 
and directed toward one quite simple fact—in the game of bridge, you 
are not permitted to look at your partner’s cards. If a player could look at 
his partner’s hand before arriving at the final contract, he could dispense 
with every convention yet devised. 

Many people understand constitutional language in much the same 
way as a bridge convention. Under the intentional paradigm, constitu- 
tional language exists only because we are unable to know the specific 
intentions (the cards) of the drafters. If we could ascertain that specific 
intention, or if we knew how the drafters would treat the constitutional 
problems of the present, we would have no need for constitutional lan- 
guage. To the extent that we know that intention, then the importance of 
the text is diminished pro tanto. 

This is not a useful model, for it fails to capture the sense in which a 
text is authoritative as a text. No amount of looking into the minds of the 
Framers, or constructing fictionalized intentions at various levels of ab- 
straction, can render the text less authoritative.*! The text is not only the 
starting point, but is also in some special way the finishing point as well. 
Constitutional language exists not only because the Constitutional Con- 
vention is not still sitting, nor because James Madison and his colleagues 
were not immortal. The text interposes itself between the intentions of 
the Framers and the problems of the present, cutting off the range of 
permissible access and references to original intent, thereby reducing the 
extent to which original intent persists after the text’s adoption. A theory 
of constitutional language is incomplete if it does not recognize the way 
in which a text is authoritative—the way in which we treat the Constitu- 
tion, but not, for example, the Declaration of Independence or the 
Mayflower Compact, as law. 

The authoritativeness of a text is by no means a peculiar feature of a 
written constitution. Although constitutional law is exciting and popular 
at the moment, we should not forget our basic law school contracts prin- 
ciples. One such basic principle requires that the parties be held to the 
reasonable meaning of the terms they have used, regardless of their sub- 
jective intent at the time they used those words.” And the considera- 
tions that led to acceptance of this ‘‘objective’’ theory of contracts® are 
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the same as those that generated other common-law rules, for example 
the ‘‘plain-meaning’’ rule in the common law of defamation.™ 

What the analogy with contract law shows us, however, is not some- 
thing about contracts, or even about law. The analogy illuminates, rath- 
er, something about language in general, of which the language of a 
written constitution and the language of a contract are subsets. In order 
to make sense of language, we presume that it represents the intentional 
acts of human beings.» But there is a difference between the intention of 
a text and the human thoughts that accompanied the creation of that 
text. Although the authority of a text is derived in part from the intention 
that it be authoritative, a text can have purpose without reference to the 
psychological condition of its creator, as we see in the attempts of courts 
to derive purpose from statutes themselves.* As one philosopher has 
put it, “Communication is a public, social affair and [the communicator] 
is not exempted from responsibility for aspects of his performance he 
failed to notice.”*’ Thus, ‘a speaker is not the sole arbiter over what im- 
port his utterances have,’’°* and our touchstone must be the rules of lan- 
guage rather than largely futile explorations into the mind of the 
communicator. So long as the distinction between ‘‘what he said’ and 
“what he meant to say” is meaningful, then we must recognize that the 
conventions of language use are superior, in the hierarchy of interpretive 
tools, to the intentions of the speaker. This is even more true when the 
language used has an authoritative embodiment, as in a statute or in a 
written constitution. 

The intentional paradigm implicitly confuses a language with a code 
(as in “Morse code” rather than in ‘Uniform Commercial Code’’). Codes 
such as bridge conventions are only one form of language,°’ and it is 
wrong to assume that every language is a code. In theory, codes are dis- 
pensable, as the bridge example demonstrates, but language is not. 
Moreover, language operates only because it has meaning, quite apart 
from what the speaker may have meant to say. Perhaps meaning is 
use,°' but the intentions of the user do not exclusively, or even mainly, 
determine the use. 

In arguing for greater attention to the Constitution as an authoritative 
text, I do not urge a literalist, conceptualist, or formalist approach to con- 
stitutional adjudication. The view that the text can be interpreted as 
self-defining, or as ordinary language, or without reference to pur- 
pose™ does not follow from the proposition that the text is authoritative. 
In many instances, we can derive purpose from a text, and we can ap- 
ply canons of interpretation peculiar to the nature of the Constitution 
itself. Working out the details of such a program is difficult, but it is a 
task that cannot be avoided if we are to develop a theory of constitutional 
interpretation that captures both the authoritativeness of the text and the 
necessity of contextual interpretation. 
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III. Moral Theory and Constitutional Language 


Many issues of constitutional interpretation concern the Constitution’s 
incorporation or nonincorporation of moral values. We must, then, ex- 
amine the way in which the text either mandates, prohibits, or permits 
the use of certain moral arguments. Thus, I will propose questions that 
are metaethical, but in a rather special way. For, unlike most of the 
others who have asked metaethical questions,® I will not ask how we 
reason about ethics, but rather when and how much we reason about eth- 
ics—at least in this constitutional law context. 

At the conclusion of his essay ‘Constitutional Cases,’’”®”? Ronald Dwor- 
kin notes that the problem of rights against the state ‘‘argues for a fusion 
of constitutional law and moral theory, a connection that, incredibly, has 
yet to take place.’’®’ This statement is both revealing and ambiguous, for 
the key word fusion admits of a number of importantly different interpre- 
tations.® Two items may become fused in a strong sense when they are 
merged so that the two are no longer separately identifiable; or they may 
become fused in a weaker sense when, although they are tightly joined, 
we can continue to identify the originally separate components. 

If we are to accept Dworkin’s incredulity as justified, we must deter- 
mine how much moral theory is to be merged into constitutional law, 
where and how that merger is to take place, and how much of the resul- 
tant product will be fused in the strong sense. I propose therefore to 
explore several “strategies of fusion,” and their presuppositions about 
the Constitution and moral theory. 


A. Moral Theory as Constitutional Command 


In his essay ‘Cruel and Unusual Punishments,”’”° Jeffrie Murphy in- 
troduces his argument by saying that ‘if one can mount a good argument 
that to treat a person in a certain way is gravely unjust or would violate 
some basic human right of his, this is also and necessarily a good argu- 
ment that it is unconstitutional to treat him in this way.””7! 

The import of Murphy’s characterization of constitutional argument is 
that if he is correct, then he has, in the same forty-six words, just written 
the Constitution! For if any good moral argument is eo ipso a good constitu- 
tional argument, the text becomes superfluous.” But surely the text must 
serve some purpose other than to offer a carte blanche for moral philoso- 
phizing. In fact, it defines the contours of permissible moral arguments. 
The authoritative nature of the text, and the existence of a substantive 
content beyond a mere formal authorization” for judges to philosophize, 
compels us to reject Murphy’s notion of one-to-one fusion of constitu- 
tional law and moral theory. In addition, we can find counterexamples to 


An Essay on Constitutional Language 141 


Murphy’s theory; there are moral arguments that appear good yet irrele- 
vant to the Constitution (for example, rights to safety in the workplace). 
Conversely, there are constitutional issues, even in the Bill of Rights, 
that are only dimly illuminated by moral argument (for example, the 
right to trial by jury in civil cases,”4 and the right to keep and bear arms). 

Murphy’s statement erroneously suggests a model of constitutional 
law and moral theory as congruent circles. The more apt geometric meta- 
phor is that of intersecting circles, which leaves areas of both constitu- 
tionally irrelevant moral argument and morally sterile constitutional 
argument. Viewed in this way, a good moral argument is no longer ‘‘nec- 
essarily’’ a good constitutional argument. That one has a moral duty to 
support one’s parents in their dotage is fairly clear, but the Constitution 
does not deal with this duty, nor does it require that it be enforced or 
supplemented by the state. Conversely, a good constitutional argument 
is not necessarily a good moral argument, as for example the argument 
one would deploy in challenging the constitutional qualifications of an 
able and mature thirty-three-year-old to hold office as President of the 
United States. A good moral argument is therefore a good constitutional 
argument only if it falls within that area of moral theory embraced by the 
Constitution as relevant. The crucial task remains, then, to define the 
contours of this area, and to determine the manner in which the constitu- 
tional text identifies constitutionally relevant moral theory. 


B. The General/Particular Theory 


A more plausible theory than an interpretation that takes the moral or 
political flavor of the Constitution as a mandate for rendering the text 
irrelevant is the ‘’general/particular’” theory of textual interpretation. 
This theory, which appears in various forms, takes the morally or politi- 
cally oriented constitutional provisions—for example, freedom of 
speech, equal protection of the laws, and freedom of religion—not as 
discrete repositories of self-contained moral or political theories, but 
rather as instances, or more particularized expressions of the single mor- 
al or political theory embedded in the Constitution. The theory, as most 
commonly expressed, does not merely say that instantiated constitution- 
al values are derived from higher and more general principles. It says 
that they are derived from one higher and more general principle. This 
theory is implicit in the work of theorists as diverse as David Richards” 
and John Hart Ely,” and is suggested in some parts of Ronald Dworkin’s 
writings.” Its proponents view the text as the raw material from which to 
construct a general moral or political theory of the Constitution. Because 
the generated theory must encompass the more particularized values 
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explicitly stated in the text, it is not totally unbounded, but can claim a 
mandate from the text itself. 

The general/particular theory (or metatheory) is attractive because it 
evolves out of the text, while, at the same time, it is not constrained by 
the more uncomfortable moral or political gaps” in the Constitution. 
Thus, if we use the mentioned particulars as the building blocks for a 
theory, and then apply that general theory directly to future cases, we 
can easily find a particular right to privacy,” a particular right to travel,*° 
and so on, as well as even more particular rights derived from these 
rights.*! So long as these rights are part of the general theory constructed 
from the mentioned particulars and are not inconsistent with the text, 
the absence of these particular rights in the text does not undermine their 
existence and application. The text operates somewhat like a ladder. 
We use it to build the theory, or perhaps to reconstruct the theory that 
was implicit all along. Having built the theory, we can kick away the 
ladder and then apply the theory directly. 

This methodology appeals to us because it captures, at a rather high 
level of abstraction, the intuitive feeling that the Constitution is incom- 
plete. It also reflects the sense in which not only particular applications 
but also more general principles must change to accommodate changing 
circumstances. Moreover, it justifies a wide range of morally or politi- 
cally attractive results without totally rejecting the importance of the 
text.* Indeed, this methodology would be ideal but for the fact that it 
rests on two mistakes and one controversial assumption. 

First, any general/particular theory mistakenly assumes that one gen- 
eral principle (or theory) can be uniquely, or at least most correctly, de- 
rived from a set of particulars, or instances. This assumption, however, 
ignores the extent to which any theory—scientific, moral, or interpre- 
tive—is underdetermined by any number of specific instances or obser- 
vations.® Theory is underdetermined in this sense because any number 
of empirical observations, or specific instances, can generate and be con- 
sistent with a large and perhaps infinite number of explanatory theories. 
Moreover, each such explanatory theory will yield different predictions 
or results for future cases.* For example, a given set of symptoms can be 
consistent with a number of different medical diagnoses, and to that ex- 
tent the diagnosis is underdetermined by the observation of symptoms. 
Similarly, several different theories about the formation of the solar sys- 
tem might be equally consistent with our observations about the solar 
system. The principle of underdetermination of theory applies to a wide 
range of activities, and it has been frequently discussed in reference to 
the philosophy of science,*’ to literary criticism,* to historical explana- 
tion,®? and so forth. In each of these disciplines, theory acquires a differ- 
ent role, but the point remains the same: specific examples, instances, 
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observations, or events can produce more than one theory equally con- 
sistent with those examples, instances, observations, or events. 

We see the same phenomenon in constitutional theorizing because a 
large number of different overarching theories would be consistent with 
the specific moral or political principles specified in the text. We may 
have good reasons to choose one theory rather than another, just as a 
doctor may have good reasons to choose one medical diagnosis over an- 
other that is equally consistent with the same symptoms. But the consti- 
tutional text does not determine the choice among theories equally 
consistent with it, and thus the argument that the theory is generated by 
the Constitution is seen to be a fake. Certainly we can require that the 
particular theory fit all of the textualized particulars as a necessary condi- 
tion of its validity. But if this is taken to be a sufficient condition, then 
there is little limit on the extent to which quite different theories can find 
their source in the Constitution. If that is so, the text does not control the 
result in future cases and does not affect our decision of which compet- 
ing coherent theory to accept. This does not mean that judges should be 
forbidden to construct moral or political theories,” but it does defeat the 
claim that the theory so constructed is either mandated by or derived 
from the text. 

A general/particular theory makes its second mistake by presuming 
that the selection of particulars from which to construct or reconstruct 
the general theory is itself independent of theory. The process of select- 
ing particulars is not and cannot be value-neutral.?! Textually explicit 
particulars are analogous to observations from which we construct a the- 
ory, and we cannot lightly ignore the extent to which such observations 
are controlled by theory.” The instances are not just there waiting for us 
to build a theory around them. We have to select the particulars to use, 
and this selection process contains implicit judgments of value and 
importance. 

Interestingly, in this connection, most people who seek to build uni- 
tary moral or political theories of constitutional rights select (i.e., ob- 
serve) the same constitutional provisions—the First Amendment, the 
due process clause, the equal protection clause, the prohibition on cruel 
and unusual punishment, the amendments extending the franchise, and 
so on. They thus impose a theory on the Constitution more than they 
extract one from it.” If the process of selection concentrates on different 
provisions, a different theory results. For example, John Hart Ely,** who 
concentrates on the majoritarian provisions of the Constitution, derives 
a theory quite unlike the theories derived by Dworkin and Richards, who 
concentrate on individual rights and antimajoritarian aspects of the Con- 
stitution.” And imagine the theory we might derive if we concentrated 
on the property-protecting provisions of the Constitution,” perhaps in- 
cluding the Second Amendment as well. Our selection depends on what 
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we think is most important, and what we think is most important is 
pretextual. Although some of these theories might be better than others, 
any theory based on something less than all of the constitutional text is 
selective,” and the process of selection is hardly value-neutral. We see 
what we want to see and ignore what we want to ignore, and theories 
that purport to ““explain’’ the Constitution usually explain only those 
portions of the Constitution that the theorist finds, for non—textually 
based reasons, to be most significant. 

The controversial assumption contained in any particular/general the- 
ory is that the morally or politically loaded clauses of the Constitution are 
particulars instead of more general irreducible principles, and also that 
they are particulars of the same general principle.** Some constitutional 
provisions, of course, are derived from higher principles. For example, 
the First Amendment's protection of freedom of speech might be plausi- 
bly derived from the political principle of popular sovereignty,” and the 
equal protection clause is plausibly derived from some sort of “golden 
rule” or universalization principle.! But in order to construct a theory of 
the Constitution, we must assume that all of the textual provisions are 
reducible to one overarching principle. Thus, the methodology of a par- 
ticular/general theory presupposes a unitary moral or political theory (al- 
beit perhaps a highly complex one!) that explains and unites all but the 
purely structural constitutional provisions. 

In order to evaluate this presupposition, we must question whether 
such an overarching theory can conceivably exist. If we follow Rawls,! 
Richards,!° Dworkin,!% Gewirth,!© and others in believing that such a 
theory exists or can be constructed, then the search for a unifying theory 
of constitutional morality is highly plausible. But if one accepts ethical 
pluralism! as a more accurate reflection of reality, then freedom of 
speech, fair procedure, equality, and so on may be ultimate and irredu- 
cible primary values with no necessarily coherent relationship.'©’ If this 
is true, then we need not tie these values together nor fill the gaps be- 
tween them. If there is a plurality of first principles, then that, of course, 
means that in some cases they will conflict.!°° The pluralist would not 
wish to deny this, but would deny the existence of any conflict-resolving 
higher theory.' This makes constitutional interpretation more difficult 
than it would be under a single unifying principle, but one cannot validly 
move from “‘it would be nice if it did” to ‘therefore it must,” despite the 
prevalence of this move in many arguments for nonpluralist ethical 
theories. !!° 

I do not wish here to join further the debate between the pluralists 
(Rawls’s “intuitionists’’!"') and the coherence theorists.'’? But that dis- 
pute exists, and we must recognize that the argued mandate for con- 
structing unitary moral theories around or through the Constitution 
derives from only one side of a highly contested deontological debate. 
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Moreover, this one-sided view presupposes not only that ethical plural- 
ism is wrong, but it must presuppose as well that pluralism is totally 
implausible despite the structure of the constitutional text, which sug- 
gests plurality rather than unity. The arrangement of the text, with par- 
ticular and discrete provisions and with no expressed unifying principle 
save a vacuous Preamble,'!’ appears to be the embodiment of pluralistic 
ethics. Thus, the task of the constitutional coherence theorist is not only 
to show that ethical pluralism is wrong, but also to refute the appearance 
of ethical pluralism in the text of the Constitution. 


IV. Language and Theory 


In a much more promising start toward constructing a theory of constitu- 
tional language, Ronald Dworkin distinguishes ‘‘concepts” and ‘‘con- 
ceptions.’’!'* His theory is incomplete, but its gaps can direct us toward a 
more satisfactory formulation. 

Despite its similarity to ordinary language associations, Dworkin’s dis- 
tinction between concepts and conceptions does not parallel the distinc- 
tion between connotation and denotation, or between intension and 
extension. Rather, his distinction admits the existence of, and is derived 
from, differences in meaning rather than various applications of an 
agreed meaning.!!° A conception in Dworkin’s scheme is a particular 
(but not necessarily particularized, in the sense of highly detailed) theory 
which is thought to explain the meaning of a concept.''® A concept, 
therefore, allows competing theories of its meaning, and no one of these 
theories is necessarily more or less correct as a definition or explanation 
of the concept.'!” A concept is something!'* whose definition requires 
references to a theory, but no theory provides a uniquely correct defini- 
tion. If only one plausible theory existed, then that theory would provide 
the definition of the concept, and there would be no need for the distinc- 
tion between concept and conception. In order for the distinction to sur- 
vive, then, there must be at least two competing conceptions (theories), 
neither of which is demonstrably better or more correct than the other as 
a definition of the concept. 

This distinction seems to hold great potential for a theory of constitu- 
tional interpretation, because, as Dworkin maintains, it enables us to ar- 
gue alternative conceptions within the framework of the existing 
concepts set forth in the constitutional text. But the utility of the distinc- 
tion rests on the exact nature of a “concept.” In order for any word, in- 
cluding a concept, to have a potential use, it must have some meaning 
which allows us to understand its use in the face of competing theoretical 
conceptions. One candidate for ‘some meaning” is the existence of a 
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paradigm, or exemplar. W.B. Gallie contrasted ‘essentially contested 
concepts’’!!9 (the notion from which Dworkin derives his distinction'”°) 
with those words whose use was merely “radically confused.’’!*! For 
Gallie, the existence of an exemplar makes it possible to meaningfully 
use words whose essential characteristics are contested. !” 

Gallie offers the concept of a ‘“champion” to demonstrate the opera- 
tion of an exemplar.!*3 Modifying this example, we might contend that 
the New York Yankees of 1927 were the exemplar of a ‘great’’ baseball 
team. If, in this context, ‘“great baseball team” marks an essentially con- 
tested concept, we nonetheless understand the use of the concept be- 
cause we recognize the authority and unattainable standards’ of the 
exemplar. Thus, if one baseball team’s hitting and depth were stronger 
than that of the 1927 Yankees, but its pitching was weaker, and if another 
team’s pitching and depth were stronger but its hitting was weaker, we 
could contest whether either or both of these teams were entitled to the 
“great baseball team’’ designation. Although the concept is contested, it 
retains meaning through a core of settled meaning, the exemplar, which 
allows us to debate about the shape and extent of the fringe. 

A more plausible candidate than the ‘exemplar,’ for ‘‘some meaning”’ 
that makes understanding of a contested concept possible, could be a 
“family resemblance.” !*° Unlike the unattainable standards of the exem- 
plar, the family resemblance has no set of necessary and sufficient defin- 
ing characteristics, '7° but rather is an interlocking relationship among the 
appropriate uses of a term. Although the Wittgensteinian family resem- 
blance does not admit of a core and fringe characterization,!”’ it still con- 
tains exemplars. While we might debate whether some novel form of 
amusement is ‘really’ a game, we have no doubt that Olympic games 
and party games are games, despite the absence of identifiable shared 
features. Without the existence of exemplars of some kind, we have not a 
contested concept, and perhaps not even Gallie’s ‘radically confused” 
concept, but perhaps just loose talk, or, even worse, vacuous talk. 

If this is so, then Dworkin’s concepts have run into heavy weather. 
Almost certainly exemplars for freedom of speech, equal protection, and 
many other similar constitutional concepts have never existed. There are 
exemplars for some, and Dworkin properly points out that an exemplar 
exists for cruel and unusual punishment.!?5 But surely no exemplar for 
“the freedom of speech’ shares the common agreement implicit in Gal- 
lie’s original formulation of the essentially contested concept. Is impris- 
onment of a newspaper editor for publishing criticism of the government 
the exemplar of a free speech violation? It is not if we understand an 
aversion to prior restraint to be the essential feature of the meaning of the 
‘freedom of speech,’’!”? or if we take individual self-expression through 
communication as the paradigm.'” The identification of an exemplar in 
the absence of general agreement is dependent upon a particular theory. 
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In the absence of an exemplar, however, it is difficult to see how a partic- 
ular theory or conception is or is not related to the concept at hand. 

From this perspective, constitutional adjudication builds exemplars. 
But we encounter difficulty in locating the foundation on which to build 
the exemplar or theory. Though the words of the Constitution are the 
starting point, they give us very little guidance. 

Perhaps we should forget about concepts and conceptions, and look 
instead at words, but words of a certain sort. Here we encounter a partic- 
ular variety of words that cannot be understood without reference to a 
theory.'*! Not all words share this characteristic equally, but some words 
or terms, such as anal-retentive personality or kinetic energy or wave func- 
tion,'** can only be understood with reference to a theory. When we use 
terms such as these, we presuppose the existence of some theory, even 
though we do not explain the theory every time we use the terms. If 
theory-laden words can appear in nonlegal texts, then similar terms 
ought to be able to appear in legal texts, and it seems promising to look at 
terms such as “‘the freedom of speech” and ‘equal protection of the 
laws” as such theory-laden words, except that here the use of the term 
precedes the development of the theory, rather than following after it. 

If the use of the terms precedes the development of the theory, the 
terms themselves may have no meaning other than some ordinary lan- 
guage associations and some syntactic meaning. Notwithstanding this 
fact, they are still in a text which we take to be authoritative. Their irre- 
movable presence in the text must then be taken as a mandate for the 
development of a theory that will give content to the terms used. Signifi- 
cantly, the mandate does not derive from the personal intentions or 
states of the mind of the drafters of the document. It derives from the 
conventions that govern language use, conventions that operate without 
regard to the intentions of the user.'*? We argue unnecessarily and mis- 
leadingly when we argue that the use of such terms provides evidence of 
an original intent by the Framers that the underlying theories be devel- 
oped and changed, an intent we can assume from the failure to use more 
specific terminology.'** The constructed intent here is unnecessary, be- 
cause the rules and conventions of language cut off the necessity and 
possibly even the permissibility of looking behind them into the mind of 
the speaker or writer. 

Philosophers commonly argue that if a speaker says p, and p logically 
entails q, then the speaker is committed to q even if he had never thought 
of q and never would have intended to say q.'* A similar convention of 
language use appears applicable to the use of theory-iaden terms. When 
a speaker uses a theory-laden term, the speaker is committed to the theo- 
ry that may at any time surround the use of the term, even if the speaker 
did not intend that result. If, for example, I accuse someone of having an 
anal-retentive personality, my use of that term commits me to accusing 
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him of having whatever an anal-retentive personality entails as a matter 
of psychiatric theory. And if I use terms such as “equal protection of the 
laws,’’ that too commits me to having authorized the incorporation (and, 
if necessary, the creation) of a theory without which the term’s meaning 
is incomplete. 

Given that theories change, we can legitimately commit the user of 
theory-laden terminology to the possibility of change implicit in any the- 
ory. Thus, the users of theory-laden language such as “the freedom of 
speech” and ‘privileges and immunities of citizens of the United States” 
are committed to the theory whose construction they have authorized by 
their choice of words. Whether or not the user of those terms intended to 
be so committed does not matter. It’s just part of the rules of the game. 
Theory-laden terms are incomplete, and the use of an incomplete term 
commits the user to the fact that the completion is going to come from 
somewhere else. The interpreter of the Constitution is thus, in some 
sense, like a musician working with a score that is not complete until it is 
interpreted; and in some sense like a trial lawyer who is expected to 
make the best case possible with the available evidence. An interpreta- 
tion becomes an explication rather than an explanation,'’° and we can 
hope for no more. 

Additionally, we can argue that all of ordinary language is theory-lad- 
en,/*” and indeed this is the assumption of much of Western metaphys- 
ics, embodied, for example, in the categories of Aristotle’ and Kant.!°? 
But even if not all of ordinary language is theory-laden, it is fairly uncon- 
troversial that at least much of it is. In some sense, the word lunch is 
theory-laden, at least as compared to eating or placing organic matter in 
one’s mouth for the purpose of introducing it into the digestive system. So, too, 
are terms like time, space, hailing a cab, playing a game, sending a letter, 
and understanding a book. We constantly use expressions which presup- 
pose or incorporate theories that do more than identify a physical object 
or activity. 

Thus, when we say that a term is theory-laden, we presuppose a par- 
ticular point of view of the speaker with respect to which a term is theo- 
ry-laden. I cannot explain to a person ignorant of baseball what a “home 
run” is without explaining a great deal of baseball, but it seems strange to 
describe home run as theory-laden when one baseball player is talking to 
another. Similarly, I cannot explain a ‘‘trick’’ to a non-bridge player 
without explaining at least the rudiments of the game of bridge, even 
though trick is not highly theory-laden in conversations between bridge 
players. But suppose that after a sequence of bidding I explain to my 
opponents at the bridge table that a particular bid was an ‘impossible 
negative.” I must then explain a bidding system or theory known as 
“Precision,” without which the term impossible negative cannot be 
understood. 
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We can clarify things by distinguishing between two forms of theory- 
ladenness. In the weaker sense, many of the terms of ordinary language 
are theory-laden. But in a stronger sense, terms are only theory-laden if 
they force us to go outside the domain of discourse in which they are 
used. Thus, /unch and time are theory-laden in the weaker sense but not 
in the stronger, because the theory that they presuppose is as much a 
part of ordinary language as is the language itself. But straight flush or 
anal-retentive personality or habeas corpus, if used in ordinary conversation, 
are theory-laden in the stronger sense because they presuppose theories 
outside the domain of ordinary discourse. !° 

Therefore, we can say that terms are theory-laden in a strong sense 
only when they require us to go outside the context in which we are 
speaking. And that is why habeas corpus may be theory-laden in ordinary 
language but not in law, as is even more true for terms like pleading, stat- 
ute of limitations, or appeal. 

This distinction applies directly to constitutional language. The re- 
quirement that the president shall have attained “the Age of thirty-five 
years’ is theory-laden in the weak sense because it presupposes a theory 
of determining age. It also presupposes the deeper idea of determining 
growth with reference to chronology. But it is not theory-laden in the 
strong sense because it is uncontroversially known to all participants 
speaking within the domain. A reference in the Constitution to “habeas 
corpus,” or “Congress,”’ or “amendment” is similar. But a term in the 
Constitution is theory-laden in the strong sense when it sends us outside 
the legal domain. ‘Freedom of speech’”’ and “equal protection of the 
laws” are different from “habeas corpus” or ‘‘Congress,”” because they 
send us outside of the legal domain and into the moral or the political. 
That is also why the use of terminology that lacks meaning within the 
domain in which it is used can be said to commit the user to whatever 
meaning may appear in or be provided by another domain. 


V. Language as a Constraint 


Characterizing constitutional terms as theory-laden is problematic be- 
cause the language then provides little if any guidance in our search for 
theory. Perhaps, therefore, a theory-authorizing view of constitutional 
language gives no weight to the text of the Constitution. Yet this view 
would mistakenly ignore the important asymmetry between positive 
and negative responses.'*! Constitutional language can constrain the 
development of theory, or set the boundaries of theory-construction, 
without otherwise directing its development. Constitutional language 
can tell us when we have gone too far without telling us anything else. 
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The statement that ‘it doesn’t mean that’ need not necessarily occa- 
sion the response, ‘Then what does it mean?” I can know some of 
what a term does not mean without knowing what it does mean,!” just 
as I can tell you quite confidently that the theory of relativity does not 
mean “‘shirt collar’ even though I have only the dimmest perception of 
what the theory of relativity does mean.!* 

In this sense, we might do best to look at constitutional language as a 
frame without a picture,'“ or, better yet, a blank canvas. We know when 
we have gone off the edge of the canvas even though the canvas itself 
gives us no guidance as to what to put on it. 

But if language constitutes the frame, then how does it do that? The 
ordinary language associations of theory-laden terms do not explain the 
framelike quality of the words, because we would not hesitate to extend 
freedom of speech to black armbands'* or oil paintings, although neither 
is ‘“speech” in ordinary language.'* Furthermore, we would have little 
difficulty in holding universal tongue-boring to be a violation of the 
Eighth Amendment, although the universality would prevent a finding 
that the punishment was ‘‘unusual” in the ordinary language sense. !* 
We do, however, incorporate some very rough, pretheoretical under- 
standings into our sense of the limits of language. For example, it is prob- 
ably largely pretheoretical that castration as a punishment for jaywalking 
does not violate the principles of freedom of speech and that a fine of 
$1.00 for criticizing the president does not violate the prohibition on cru- 
el and unusual punishment.'** But this helps very little in most real 
cases. 

Perhaps, at best, we can only note the importance, as in all develop- 
ment of language, of moving in small steps. Highly theory-laden consti- 
tutional language is like the ship, imagined by the philosopher Neurath, 
which is to be rebuilt while afloat and therefore can only be rebuilt plank 
by plank.!*? So long as the ship stays afloat during the process, it is no 
objection that the finished product bears little or no resemblance to the 
original. With constitutional language, so long as the enterprise stays 
afloat it is no objection that the current conception bears no close relation 
to the ordinary language meaning of the text.!° If we have moved in 
small steps from the original text, the enterprise stays afloat. The ques- 
tion, then, is not necessarily whether the putative move is justified by 
the text, but whether the move is justified by the last move. 

In some ways, constitutional interpretation parallels some theories 
of literary criticism.'*! In literary criticism, or indeed in any artistic in- 
terpretation, we do not demand the uniquely correct interpretation, but 
only an interpretation justified by the text. The paint or text un- 
derdetermines an interpretation (a theory) of an oil painting or a litera- 
ry work in the same way that the text of the Constitution 
underdetermines a constitutional theory.'* The interpretation must be 
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plausibly coherent with the painting or the text, but an interpretation 
cannot be uniquely derived from the text or painting alone. Therefore 
no one interpretation is uniquely acceptable, just as no constitutional 
theory is uniquely acceptable in terms of the text. Although nontextual 
sources may mandate a particular result, such a mandate is not the 
function of the language. The language limits, but does not command. 

The analogy with literary criticism should not be pressed too far, be- 
cause the literary critic has the freedom to select particularly important 
parts of his text for attention, a freedom not nearly as available in consti- 
tutional interpretation. But the analogy does effectively capture the rela- 
tionship between flexibility and an authoritative text, a relationship that 
lies at the core of understanding the nature of constitutional 
adjudication. 

Were this theory to be more fully developed, it might be said to be 
horizontally clause-bound, but not vertically clause-bound.'°° That is, it 
recognizes, as more free-wheeling theories do not, that the values speci- 
fied in the text are more or less discrete, and that they have a textual 
preeminence over values not so specified. In this sense, it is horizontally 
clause-bound because each interpretation must derive originally from 
some particular portion of the text or from some justified interpretation 
of that portion of the text. It is vertically open because there is no limit on 
the source from which we can derive the full theory for the textually stat- 
ed value, other than the intuitive, pretheoretical limits placed on that 
theory by the language.'™ 

These discrete constitutional values are like a series of funnels, sepa- 
rate from each other, but open to receive anything of the right size that 
may be poured into them. Of course, if we extend the rims of funnels 
too far, the funnels bump into each other, and the important conceptu- 
al separation becomes difficult to maintain. But that is a caution against 
the extremes, and not necessarily a crippling failure of the notion of 
conceptual separation. Courts must supply content to those theory- 
laden terms that send us outside the domain of legal knowledge and 
legal discourse. That content need not come from philosophy (as ar- 
gued by Dworkin’ and Richards!**) or from history (as argued by Ber- 
ger'°’) or from somewhere else. As I have argued in this essay, the 
conventions of language demonstrate that Berger’s extreme form of 
historical reference and even the more mild forms of historical interpre- 
tation'®* are mistaken as a matter of textual derivation. Historical refer- 
ence is neither mandated nor implicit in a permanently authoritative 
constitutional text. But although the text does not require a reference to 
history, it does not necessarily prohibit such reference. The text re- 
quires that we supply the theory, but there may be extratextual, or ex- 
traconstitutional, reasons for constructing it from one source rather 
than from another. History is one possible source, but not the only 
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possible source, and the same can be said for moral philosophy, or po- 
litical policy, or any other source of values. 


Conclusion 


The Constitution has been written in a language, and a user of language 
must be taken to know and intend that the language is open to interpre- 
tation. Although a user of language has intentions that are relevant in 
determining what the user meant to say, the user has no power to veto 
the conventions of the language that have been used. Constitutional in- 
terpretations can change because the linguistic conventions and presup- 
positions change, even though the words remain the same.'*’ Thus, a 
fixed reference to history or original intent seems curious. Even histori- 
ans expect to interpret the past anew for each generation,'!® because per- 
spective, and therefore meaning, is mutable. Of course, our craving for 
certainty'®! may cause us to search for the immutable. This is most appar- 
ent in law, where the myth of certainty has a persistent appeal.'!© But the 
law cannot be certain, in large part because language itself is not certain. 
What is unfortunate is that quixotic quests for certainty are likely to inter- 
fere with more fruitful quests for an intelligent understanding of the 
causes and management of our uncertainty. 
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Law as Literature 


Sanford Levinson 


[T]he process of reading is not a half-sleep, but, in highest sense, an exercise, a 
gymnast 's struggle; . . . the reader is to do something for himself, must be on the 


alert, must himself or herself construct indeed the poem, argument, history, 
metaphysical essay—the text furnishing the hints, the clue, the start or frame- 
work. Not the book needs so much to be the complete thing, but the reader of the 
book does. That were to make a nation of supple and athletic minds, well-train’d, 
intuitive, used to depend on themselves, and not on a few coteries of writers. 
Walt Whitman, Democratic Vistas 


Ultimately, man finds in things nothing but what he himself has imported into 
them: the finding ts called science. . . . Is meaning not necessarily relative mean- 
ing and perspective? All meaning ts will to power (all relative meaning resolves 
itself into it). 

Friedrich Nietzsche, The Will to Power 


“Law,” said Christopher Columbus Langdell, ‘considered as a sci- 
ence, consists of certain principles or doctrines. To have such a mastery 
of these as to be able to apply them with constant facility and certainty to 
the ever-tangled skein of human affairs is what constitutes a true law- 
yer.””! Langdell’s argument was twofold; his conceptualization of law as 
a science was only the first. The other was his assertion that ‘all of the 
available materials of that science are contained in printed books.”’* Both 
of these principles are crucial to his approach to law. For Langdell law 
was essentially a literary enterprise, a science of extracting meaning from 
words that would enable one to believe in law as a process of submission 
to the commands of authoritative texts (the rule of law) rather than as the 
creation of willful interpreters (with submission concomitantly produc- 
ing the rule of men). 

To an extent never sufficiently acknowledged by his many detractors, 
Langdell was altogether correct in linking the legitimacy of the law to the 
mastery of texts, whether of cases, statutes, or the Constitution. How- 
ever much legal positivism justifiably emphasizes the origins of law in 
social facts,> the ordinary language of all developed legal systems in- 
cludes constant recourse to texts that authorize specific conduct. One 
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does not have to accept the entire Langdellian system (indeed, I most 
certainly do not) in order to recognize the centrality of textuality to the 
lawyer's enterprise. 

Perhaps the easiest way to confirm this point is simply to note that 
most controversial decisions of the past three decades, especially those 
of the United States Supreme Court, rest on purported interpretations of 
the United States Constitution. And the authority of the written Consti- 
tution is a prominent theme in American political thought. John Mar- 
shall, after noting the ‘reverence’ with which Americans viewed 
written constitutions, went on to label such creations the ‘greatest im- 
provement on political institutions” made by the citizenry of the new 
country.* And Marshall deftly asserted the power of the ‘obvious mean- 
ing’ of the constitutional text to undergird his claim for the primacy of 
judicial review. “The powers of the legislature are defined, and limited; 
and that those limits may not be mistaken, or forgotten, the constitution is 
written.’ 

No sense can be made of even present-day American political dis- 
course without recognizing the power of constitutional writtenness 
within our language. Thus Senator Dale Bumpers of Arkansas attacked a 
bill pending before the Senate, which would have stripped the federal 
courts of their power to order busing as a remedy for unconstitutional 
segregation, by calling it part of a ‘‘continuing, sinister, devious attack”’ 
on the Constitution. ‘‘We will today begin the erosion,”” announced Sen- 
ator Bumpers, “of the only document that stands between the people and 
tyranny.’”° Anyone familiar with English political discourse, on the other 
hand, knows that it is almost impossible to imagine similar language 
there; debate in England centers on the right or wrong of a particular bill, 
not on its fidelity to a presumptively authoritative text that stands above 
parliamentary activity.” 

Citizens of the United States, however, retain within their active politi- 
cal language the purported commands of an allegedly comprehensible 
Constitution.* Comprehensibility is nothing peculiar to constitutions, 
however, for its possibility arises from the presumed attributes of writ- 
tenness. ‘The physical presentation of a text,”” the literary theorist 
Jonathan Culler points out, “gives it a stability .... Writing has some- 
thing of the character of an inscription, a mark offered to the world and 
promising, by its solidity and apparent autonomy, meaning which is mo- 
mentarily deferred.’ In a more ominous vein, the late French critic Ro- 
land Barthes described writing as “‘a hardened language.”’ Writing, he 
went on to say, “manifests an essence and holds the threat of a secret.’ 

Constitutions, of the written variety especially, are usefully viewed as 
a means of freezing time by controlling the future through the “hard- 
ness” of language encoded in a monumental document, which is then 
left for later interpreters to decipher. The purpose of such control is to 
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preserve the particular vision held by constitutional founders and to pre- 
vent its overthrow by future generations. The very existence of written 
constitutions with substantive limitations on future conduct is evidence 
of skepticism, if not outright pessimism, about the moral caliber of future 
citizens; else why not simply enjoin them to “be good” or ‘‘do what you 
think best’’? Writers of constitutions must have a very high confidence in 
the ability of language both to ‘‘harden” and to control. 

One form of “hardness” that any reader of written texts quickly be- 
comes aware of, paradoxically, arises from the propensity of language to 
change, so that understanding past speech recorded in texts requires a 
“historical” dictionary. Consider, for example, the vicissitudes of the 
description of a person as “sentimental.”” The Oxford English Dictionary 
tells us: ‘Of persons, their dispositions and actions; characterized by 
sentiment. Originally in favourable sense: Characterized by or exhibiting 
refined and elevated feeling. In later use: Addicted to indulgence in su- 
perficial emotion; apt to be swayed by sentiment.’’!! What has been a 
term of praise became one of mild reproach. What would be the task of a 
lawyer, then, if asked to construe a trust instrument written in 1720 es- 
tablishing scholarships for ‘sentimental’ youths? 

Any writer, including a framer of constitutions, presumably imagines 
the following relationship between text and reader: “The reader sets 
himself to make out what the author has designed and signified through 
putting into play a linguistic and literary expertise that he shares with the 
author. By approximating what the author undertook to signify the read- 
er understands what the language of the work means.”’* And, of course, 
in the case of those particular texts called legal, by understanding the 
meaning the conscientious adjudicator-reader becomes authorized to en- 
force it. 

The remark just quoted comes from an essay vigorously attacking cer- 
tain strains of contemporary literary criticism that Abrams finds insuffi- 
ciently respectful to determinate meanings allegedly generated by 
disciplined study of texts. The disputes currently raging through literary 
criticism precisely mirror some of the central problems facing anyone 
who would take law seriously; the basis of this parallelism is the centrali- 
ty to law of textual analysis.'’ If we consider law as literature, then we 
might better understand the malaise that afflicts all contemporary legal 
analysis, nowhere more severely than in constitutional theory. 


U 


The example given above regarding sentimental presents no shattering 
difficulty, for it rests on the notion that the word has a determinate 


Law as Literature 157 


meaning at a specific historical moment. But the emphasis of much con- 
temporary theory is an attack on the stability of meaning (or, concomi- 
tantly, on the possibility of establishing techniques by which to retrieve 
meaning) at any given moment. Moreover, our increasing propensity to 
view all social activity as embedded within linguistic codes has universal- 
ized the scope of the inquiry regarding the difficulties of reading texts, 
whether formally written or not. Indeed, much contemporary writing 
and painting is explicitly self-referential in its demand that the reader- 
viewer confront the extent to which language and image are unavoidably 
ambiguous, and its assertion that any given ascription of narrative line or 
meaning is the product of an interchange between object and viewer 
rather than an attribute of the object itself. 

There is less of a gap between contemporary legal theory and literature 
than we might suppose, for many practitioners of each are united by a 
pervasive anxiety generated by what has been well described as ‘‘the loss 
of the sense of doing and speaking in the name of someone or something 
recognizable and unquestionably valid.”’!4 This loss undercuts the confi- 
dence in one’s ability to ground description or analysis in a purported 
reality beyond the descriptions or analyses themselves. For American 
lawyers the primary example, as already suggested, is constitutional law 
and its relationship to (something recognizable as) the Constitution. Paul 
Brest has recently noted that little contemporary constitutional doctrine 
explicitly relies on ‘‘originalist sources,”’ i.e., on close analysis of the text 
or of the presumed intentions of the Framers. Instead what is increasing- 
ly important is ‘‘the elaboration of the Court’s own precedents.” So far as 
the documentary Constitution is concerned, “It is rather like having a 
remote ancestor who came over on the Mayflower.”’® Brest’s image bril- 
liantly conveys the sense of a distant Constitution which can be seen, if 
at all, only “through a glass darkly.” To view it as a genuine source of 
guidance is naive, however heartbreaking this realization might be. 

Two classic approaches to understanding a written constitution in- 
volve emphasizing either the allegedly plain words of the text or the cer- 
tain meaning to be given those words through historical reconstruction. I 
think it fair to say that these particular approaches are increasingly with- 
out defenders, at least in the academic legal community.'® Even so capa- 
ble an analyst as Professor Monaghan, who is eager to return to the 
confines of a knowable “originalist’’ Constitution, admits that he has no 
way of handling the authority of judicial precedents that (he argues) vio- 
late initial understandings. '” 

There is not time in this essay to canvass the problems of originalism. 
Suffice it to say that the plain-meaning approach inevitably breaks down 
in the face of the reality of disagreement among equally competent 
speakers of the native language. Intentionality arguments, on the other 
hand, face not only the problem of explaining why intentions of long- 
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dead people from a different social world should influence us,'* but also, 
perhaps more importantly, the problem of extracting intentions from the 
collectivity of individuals and institutions necessary to give legal validity 
to the Constitution.'? Even literary critics most committed to the exis- 
tence of objective meaning through recovery of authorial intent, like E.D. 
Hirsch, admit that their approach applies only to individually authored 
works, and therefore cannot be used to analyze a document like the 
Constitution.”° 

As Richard Rorty has pointed out, however, there are at least two 
options open to critics who reject the two approaches outlined above 
but who, nonetheless, remain interested in interpreting the relevant 
texts. The first option involves the use of an allegedly more sophisticat- 
ed method to extract the true meaning of the text. Thus Rorty refers to 
“the kind of textualist who claims to have gotten the secret of the text, 
to have broken its code,” as a ““weak”’ textualist,*! where the term is 
seemingly a metaphor for the power of the individual critic. Whatever 
pyrotechnics might come from a critic who “prides himself on not be- 
ing distracted by anything which the text might previously have been 
thought to be about or anything its author says about it,’’? there re- 
mains the infatuation—110 years after Langdell—with the possibility of 
a science of criticism. A ‘‘weak”’ textualist ‘is just doing his best to imi- 
tate science—he wants a method of criticism and he wants everybody to 
agree that he has cracked the code. He wants all the comforts of con- 
sensus, even if only the consensus of readers of the literary quarter- 
lies’’ (or law reviews).*° 

Perhaps the best current example of such a ‘‘weak’”’ textualist is John 
Hart Ely, whose Democracy and Distrust,** however radical some of its 
criticisms of so-called interpretivism purport to be, is merely the latest 
effort to crack the code of the United States Constitution and discover its 
true essence. As James E. Fleming pointed out in a recent review, Ely is 
engaged ina “quest for the ultimate constitutional interpretivism’’ which 
would in effect foreclose further debate about the genuine meaning of 
the Constitution.” 

Like Charles Black,” Ely is savagely critical of those who seek constitu- 
tional meaning in the isolated words of the clauses themselves. And, like 
Black, Ely looks instead to the overall structure of the Constitution for 
guidance. If the lines themselves are no longer a plausible source of 
meaning, there is still a Constitution to be discovered “between the 
lines,” as it were, in the interplay of conceptual structures—states, na- 
tion, citizens, republican government—that are undoubtedly present in 
the constitutional text. Consequently, Ely’s structuralism is no less ad- 
dicted to a search for the ‘one-and-only truth’ about the Constitution 
than are its discredited competitors. He continues to presuppose what 
Rorty calls a “privileged vocabulary, the vocabulary which gets to the 
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essence of the object” and ‘‘expresses the properties which it has in itself 
as opposed to those we read into it.’’”” 

No one can read Ely and miss his anger at those who merely read their 
own views into the Constitution. Indeed, most of Ely’s reviewers agree 
with him at least on this last point, even as they criticize him for reading 
his preferred views into the Constitution. What unites Ely and most of 
his critics, though, is the continued belief that there is something ‘‘in’”’ 
the Constitution that can be extracted if only we can figure out the best 
method to mine its meaning. 

Against such weak textualists—the decoders, whatever the fanciness 
of their methods of decoding—Rorty posits “strong” textualists, who re- 
ject the whole notion of questing for the essential meanings of a text. 
“Strong,” it should be emphasized, refers to the power of the critic, not 
the power of the text (or of its author). According to Stanley Fish, one of 
the leading proponents of this approach, ‘Interpretation is not the art of 
construing but the art of constructing. Interpreters do not decode poems; 
they make them.’’*S Fish has argued that ‘‘[t]he objectivity of the text is 
an illusion and, moreover, a dangerous illusion, because it is so physical- 
ly convincing. The illusion is one of self-sufficiency and completeness. A 
line of print or a page is so obviously there . . . that it seems to be the sole 
repository of whatever value and meaning we associate with it.’’*° 

Instead Fish emphasizes the reader’s active role and concomitant in- 
ability to measure any given interpretation against the “actual” text. He 
correctly insists that the debate about what it means to read a text is of 
more than academic interest: 


[D]ifferent notions of what it is to read. . . are finally different notions of 
what it is to be human. In [one] view, the world, or the world of the text, 
is already ordered and filled with significances and what the reader is 
required to do is get them out (hence the question, “What did you get 
out of that?’’). In short, the reader’s job is to extract the meanings that 
formal patterns possess prior to, and independently of, his activities. In 
my view [on the other hand], these same activities are constitutive of a 
structure of concerns which is necessarily prior to any examination of 
meaningful patterns because it is itself the occasion of their coming into 
being.” 


As Fish notes, ‘The difference in the two views is enormous.” The first 
one regards ‘‘human beings as passive and disinterested com- 
prehenders of a knowledge external to them (that is, of an objective 
knowledge).’’*! It is worth noting, I believe, that Felix Frankfurter’s fa- 
vorite single word was “‘disinterested,’’’ and that the ideology of the 
Harvard Law School, from Langdell’s time to the days of Hart and 
Sacks and afterward, can be regarded as centered around the search for 
a ‘‘disinterested,”” impersonal approach to legal analysis. 
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The view endorsed by Fish regards ‘human beings as at every mo- 
ment creating the experiential spaces into which a personal knowledge 
flows.”’3 Meaning is created rather than discovered, though the source 
of creative energy is the particular community within which one finds 
him- or herself. Critics more Emersonian in their inspiration, like Harold 
Bloom, are willing to credit individual acts of creativity, though Bloom’s 
emphasis on the ubiquity of ‘‘misreadings,’’ rather than “truthful” 
renderings of what is inside texts, links him to Rorty’s “strong” textual- 
ists.** All such readers could well join the Whitmanian anthem, where all 
readings, whether of life or of texts, become songs of oneself. 

The patron saint of all strong textualists is Nietzsche: 


[Whatever exists, having somehow come into being, is again and again 
reinterpreted to new ends, taken over, transformed, and redirected by 
some power superior to it; all events in the organic world are a subdu- 
ing, a becoming master, and all subduing and becoming master involves a 
fresh interpretation, an adaptation through which any previous “‘mean- 
ing’ and “purpose” are necessarily obscured or even obliterated.* 


And the argument of Fish, Bloom, and other strong textualists, whether 
American or Continental, is not that they prefer to do their thing as an 
alternative to the more banal work of ‘‘truth-seekers” like Abrams or 
Hirsch, but rather that the project of ultimate truth-seeking is based on 
philosophical error. At the very least it presumes a privileged foundation 
for measuring the attainment of truth, and it is precisely this foundation 
that Nietzsche and most of the more radical literary theorists deny. Like 
Rorty, they do not substitute a new candidate for a winning method of 
how to recognize literary truth when one sees it; rather, they reject the 
very search for finality of interpretation. 

To be sure, none of the radical critics defend the position that any in- 
terpretation is just as good as any other. Stanley Fish, for example, notes 
that he genuinely believes in the validity of any given view that he hap- 
pens to hold, and he can present reasons for rejecting the views of his 
opponents on the interpretation of a given text.*° In this regard Fish 
seems similar to Ronald Dworkin, who views judging as including the 
phenomenological experience of feeling oneself to have achieved the 
uniquely correct solution even to a hard case.*” But Fish, more candid 
than Dworkin on this point, admits that his own conviction of rightness 
will provide no answer at all to anyone who happens to disagree with 
him, and that there is no way to resolve the dispute. It is at this point that 
he retreats to his Kuhnian®* emphasis on communities of understanding 
and shared conventions. It may be true that these communities will 
share, at any given moment, a sense of what distinguishes ‘‘on-the-wall’’ 
from “off-the-wall” arguments,” but Fish is acutely aware of the contin- 
gency of such judgments. They describe only our own temporal sense of 
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what is currently acceptable, rather than anything genuinely mirroring 
the essential characteristics of the texts being discussed.” 


Il 


Presumably only those professionally interested in literature are forced 
to wrestle with the issues presented by Abrams, Culler, and Fish regard- 
ing poetics or the interpretation of fiction. But if law is, in some meaning- 
ful sense, a branch of literature, then the problems discussed above take 
on new and bothersome implications. And nowhere is this more true 
within our own culture than in constitutional interpretation and its em- 
phasis on writtenness. 

The role of our Constitution is not only to enable us to pretend that 
past linguistic acts can control future action. It is also presumably to pre- 
vent the rise of Nietzschean ‘‘masters.’’ Nietzsche seems to suggest, 
however, that a massive exercise in social deception is necessary if we are 
not to recognize the way that “interpretation” inevitably implies a strug- 
gle for mastery in the formation of political consciousness. For a Nietz- 
schean reader of constitutions, there is no point in searching for a code 
that will produce “‘truthful” or ‘correct’ interpretations; instead, the in- 
terpreter, in Rorty’s words, “simply beats the text into a shape which will 
serve his own purpose.””#! 

E.D. Hirsch, perhaps the most consistent opponent of the radical crit- 
ics, notes that “‘[w]ith a numinous document like the Constitution or the 
Bible, the principles and methods of correct interpretation are as impor- 
tant as they are problematical.” If one takes seriously the views articu- 
lated by Nietzsche, Rorty, and Fish (among others), one must give up the 
search for principles and methods of constitutional interpretation. In- 
stead, one assesses the results of an interpretive effort by something 
other than the criterion of adherence to an inner essence of the text being 
interpreted. Indeed, Robert Cover addresses this point directly in his re- 
markable review of Raoul Berger’s Government by Judiciary, in which Ber- 
ger vigorously attacks judges for allegedly straying from the original 
meaning (which is equated with the true meaning) of the Constitution. 
Cover himself quotes Nietzsche’s comment that ‘’[t]he knowledge of the 
past is desired only for the service of the future and the present’ and 
emphasizes that it is up to us, the living, to decide for our own reasons 
what we wish the Constitution to mean. 

To put it mildly, there is something disconcerting about accepting the 
Nietzschean interpreter into the house of constitutional analysts, but I 
increasingly find it impossible to imagine any other way of making sense 
of our own constitutional universe. For some years I have organized my 


162 Interpreting Law and Literature 


own courses in constitutional interpretation around the central question, 
But did the Court get it right? as if one could grade any given opinion by 
whether or not it measured up to the genuine command of the Constitu- 
tion. Answering such a question, of course, requires the development of 
a full set of ‘principles and methods of correct interpretation,” and my 
courses have involved a search for such principles and methods. 

I still spend a great deal of time examining various approaches, rang- 
ing from the linguistic to the historical, from the structural to what my 
colleague Philip Bobbitt calls the ““ethical,’’* but I have less and less con- 
fidence that this is a sensible enterprise. At the very least there is no 
reason to believe that the community of persons interested in constitu- 
tional interpretation will coalesce around one or another of these ap- 
proaches. Moreover, insofar as one accepts the plausibility of an analysis 
like Rorty’s, there is no reason to regret this, for it is the result of a genu- 
ine plurality of ways of seeing the world, rather than of the obdurate 
recalcitrance of those who refuse to bend to superior argument. 

Yet there are obvious difficulties in adopting Rorty’s metaphor of the 
conversation (rather than the argument),* for the principal social reality 
of law is its coercive force vis-a-vis those who prefer to behave other than 
as the law ‘‘requires.’’ As Chairman Mao pointed out, a revolution is not 
a tea party, and the massive disruption in lives that can be triggered by a 
legal case is not a conversation. The legal system presents a conversation 
from which there may be no exit, and there are certainly those who 
would define hell as the vision of their least favorite constitutional inter- 
preter, whether the Court or a benighted law professor. 

What does one do, then, when studying opinions, if one gives up the 
enterprise of determining whether or not they are ‘correct’? Are cases 
simply historical fragments which should be studied for insight into the 
ideology of the time?* One no longer would say, for example, that Dred 
Scott*” or Lochner v. New York,** or any other case, was “wrongly” decid- 
ed, for that use of language presupposes belief in the knowability of con- 
stitutional essence. One can obviously show that constitutional tastes 
and styles shift over time, but this retreat into historicism has nothing to 
do with the legal science so desperately sought by Langdell and his 
successors. 

A study of shifts in legal styles, moreover, may force us to come to 
grips with the fact that there may be no guiding criteria to enable us to 
state with confidence that any given piece of writing is ‘legal’ writing, as 
opposed to writing about a subject of interest to the legal system. 
Jonathan Culler has studied the ways in which readers use conventions 
to constitute something as a poem or a short story and to give it mean- 
ing.*? It would be interesting to see what, besides identification of a par- 
ticular piece of writing as emanating from a court, allows one with 
confidence to label it as peculiarly “legal.’””°° Fish, as one might imagine, 
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insists that poetry is anything we conventionally posit as such.*! Is the 
same thing true of legal writing? 

These remarks have obvious implications for legal education. Here, 
too, there are parallels to literary education. Some of Culler’s most con- 
voluted paragraphs are spent defending the enterprise of specialized un- 
dergraduate and graduate education in literature in the face of the attack 
by radical critics on the very notion of a science of criticism.°? It is tempt- 
ing to paraphrase Dostoevski by saying that if there is no science, there is 
no truth, and if there is no truth, then anything is permitted. How does 
one describe education in such a climate of skepticism? As already indi- 
cated, Culler’s major project is identifying the structured conventions by 
which readers supply meaning to texts; his own reference to only ‘‘appar- 
ent autonomy” in the remarks quoted earlier™ indicates the limit of the 
extent to which he rejects reliance on the independent status of the lan- 
guage. It is we who establish what the monuments mean by ascribing 
content to them. 

Insofar as Culler seeks the conventions that differentiate ‘‘“competent”’ 
readers from incompetent ones, he faces the difficulty of establishing as 
well how one distinguishes “off-the-wall” readings that are the product 
of genuine incompetence from those that are simply brilliantly ahead of 
their time and in cadence with the next paradigm coming down the pike. 
Legal education too could devote itself more formally to studying the 
conventions of reading law and legal opinions, though such a move 
would face great hostility not only from students but from most present 
faculty members as well. I note the debate that raged in England over the 
appointment of Colin MacCabe to the English faculty at Cambridge.® 
MacCabe, with his interests in contemporary structuralism and post- 
structuralism, is fundamentally antagonistic to the view that the only 
task of students is to read set texts, without ever systematically reflecting 
on the notion of “reading” itself. Indeed, most constitutional law courses 
avoid discussing the assumptions not only that there are standard cases 
that must be read, but also that the act of reading itself is, when all is 
(un)said and done, unproblematic.” 

Consider also the way we treat the innovative judges of our legal tradi- 
tion, particularly as they appear in law school courses. Do we really wish 
to argue that John Marshall or Earl Warren (or the most recent dynamic 
innovator, William Rehnquist)” got the essence right in their interpreta- 
tions of the Constitution, or do we recognize instead the extent to which 
we have been subdued by their political visions? 

Perhaps the most significant example of this dilemma is John Mar- 
shall himself, or rather I should say our response to Marshall. I have 
little trouble stating that I consider his major opinions to run the gamut 
from the intellectually dishonest” to the majestically visionary,*? and 
rarely to contain the only (or even the most) plausible rendering of the 
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Constitution. Yet there is also a profound irrelevance to such a criti- 
cism. Not only does it assume the existence of a privileged discourse 
that allows me to dismiss Marshall as “untruthful” rather than merely 
different, it also ignores the fundamental fact that John Marshall is as 
much a “founder” of the American legal system as those who wrote 
the Constitution he purported to interpret. He is, perhaps, the great 
Nietzschean judge of our tradition. 

Indeed, Marshall is a worthy successor to the Founders of 1787, for 
they too were aware of the awesome role they played as visionary lead- 
ers. When it was pointed out to the Philadelphia Convention that it was 
without authority to ‘‘revise’’ the Articles of Confederation by obliterat- 
ing them, the response was candid and to the point. ‘There are great 
seasons when persons with limited powers are justified in exceeding 
them, and a person would be contemptible not to risk it.’’°’ So spoke 
Edmund Randolph, later the attorney general in the Washington admin- 
istration. Even James Madison, who gamely insisted that the convention 
was behaving properly, was reduced to arguing, in The Federalist 
Number 40, that the Philadelphia delegates ‘‘must have borne in mind, 
that as the plan to be framed and proposed, was to be submitted to the 
people themselves . . . its approbation [would] blot out all antecedent errors 
and irregularities.’”®! 

Madison’s argument is significant, to be sure, and it serves to distin- 
guish the Founders from twentieth-century authoritarians unconcerned 
with popular ratification of their acts. Nonetheless it establishes a power- 
ful precedent for the general proposition that the people themselves can 
give their approval to what was arguably illegal conduct by visionary 
leaders, including judges who break the bonds of confining legal con- 
ventions and ultimately transform our vision of ourselves as a nation. 
Under this theory the difference between hero and villain is found not in 
fidelity to preexisting legal norms and adherence to their ‘‘correct”’ 
meaning, but in the ability of a hero-founder to impress the new under- 
standing of the political order on the popular consciousness. And, in our 
particular culture we graft these new understandings, particularly if 
found in judicial opinions, onto something called “the Constitution” and 
pretend that the leader-judge has merely seen more deeply into its es- 
sence, rather than bent it to a new vision. 

This description, of course, works only when a “strong” judge, like 
one of Harold Bloom’s “strong” poets, successfully misreads the past to 
establish his or her own vision of reality as one for the writer’s own time. 
But an age without such judges, or with contending candidates, can 
recognize only the existence of the competing visions themselves, with 
no recourse to the foundation document—the Constitution—being gen- 
uinely possible. It would obviously be nice to believe that my Constitu- 
tion is the true one and, therefore, that my opponents’ versions are 
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fraudulent, but that is precisely the belief that becomes steadily harder to 
maintain. They are simply different Constitutions. There are as many 
plausible readings of the United States Constitution as there are versions 
of Hamlet,°* even though each interpreter, like each director, might genu- 
inely believe that he or she has stumbled onto the best answer to the 
conundrums of the text. That we cannot walk out of offending produc- 
tions of our national epic poem, the Constitution, may often be anguish- 
ing, but that may be our true constitutional fate. 


IV 


Professor Owen Fiss has recently directed several arguments against the 
views expressed in an earlier version of the present essay. Fiss forth- 
rightly labels these views as ‘‘nihilism.’’ He concludes his article by iden- 
tifying what is at stake in the debate: ‘’[T]his nihilism calls into question 
the very point of constitutional adjudication; it threatens our social exis- 
tence and the nature of public life as we know it in America; and it de- 
means our lives.”’ It is no surprise, then, that he goes on to state, ‘It must 
be combated and can be, but perhaps only by affirming the truth of that 
which is being denied—the idea that the Constitution embodies a public 
morality and that a public life founded on that morality can be rich and 
inspiring.’ 

In this section I shall first lay out what I perceive as the view of consti- 
tutional adjudication defended by Fiss. I shall then consider his response 
to those critics, like myself, who are unable to share it. | should empha- 
size at the outset that I share both Fiss’s basic social and political values, 
even if not his theory of the Constitution, and his unhappiness about the 
implications of ‘‘nihilism.’’ But a desire, however understandable, to 
combat it does not equal the ability to do so. 

Professor Fiss first elaborated his views in a Harvard Law Review “‘Fore- 
word.’’® For the purposes of this essay, the key paragraph is as follows: 


The right place of courts in our political system turns on the existence of 
public values and on the promise of those institutions—because they 
are independent and because they must engage in a special dialogue— 
to articulate and elaborate the true meaning of those values. The task 
[is] discovering the meaning of constitutional values such as equality, 
liberty, due process, or property... .™ 


A concomitant of ‘the meaning-giving enterprise implicit in consti- 
tutionalism itself’’®’ is the judge’s duty to be concerned with design- 
ing effective remedies. ‘The desire to be efficacious need not be seen 
as an assertion of will, but as a willingness of the judge to assume 
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responsibility for practical reality and its consonance with the Consti- 
tution.” Indeed, ‘‘[t]he judge might be seen as forever straddling two 
worlds, the world of the ideal and the world of the practical, the 
world of the public value and the world of subjective preference, the 
world of the Constitution and the world of politics.” It is the judge 
among all officials of government who “‘is in the best position to dis- 
cover the true meaning of our constitutional values.’ 

Fiss more recently has spoken of the judicial duty to interpret legal 
texts; in doing so the judge ‘gives meaning and expression to the values 
embodied in that text.’’°? Like Ronald Dworkin,” Fiss seems to assert the 
existence of uniquely valid (‘true’) solutions to the conundrums about 
the implications of our ‘‘public values,’ assuming in the first place that 
such values exist and can be ascertained. Moreover, like Dworkin’s, 
Fiss’s Constitution turns out to contain only the good, the true, and the 
beautiful. 

Fiss takes pains to distinguish himself from that ‘arid and artificial 
conception of interpretation’’ which some label “ ‘interpretivism,’ but 
[is] more properly called ‘textual determinism.’ ’’”! He links this concep- 
tion with that form of legal positivism that emphasizes ‘‘the ‘written con- 
stitution’ and stresses factors like the use of particular words or the intent 
or beliefs of the framers, all of which have little or no moral relevance.”’” 
The problem with this mode of interpretation goes well beyond any the- 
oretical difficulty in ascertaining the true meaning of the text or the inten- 
tions of its authors.” As Fiss notes, even if one assumes the theoretical 
coherence of positivism, there remains the problem that “‘[a] too rigid 
insistence On positivism will inevitably bring into question the ultimate 
moral authority of the legal text—the justness of the Constitution.’ 
Thus he concedes that an all-too-comprehensible Constitution might 
well be read to have protected slavery, and this fact alone would justify 
raising the question as to why the Constitution is worthy of respect and 
obedience. Indeed, the mere presence of such a question indicates ‘‘[a] 
moment of crisis in the life of a constitution.” 

A resolution to any such crisis is close at hand, however. A judge must 
be willing ‘[t]o read the moral as well as the legal text. The judge quickly 
learns to read in a way that avoids crises.’’”° Indeed, Fiss accords the 
judiciary a “[s]pecial competence to interpret a text such as the Constitu- 
tion, and to render specific and concrete the public morality embodied in 
that text.” 

This assignment of authority to the judiciary is, allegedly, not a blank 
check, i.e., not an invitation to become a Nietzschean creator of mean- 
ing. Instead the judicial interpreter ‘‘is disciplined by a set of rules that 
specify the relevance and weight to be assigned to the material (e.g., 
words, history, intention, consequence), as well as by those that define 
basic concepts and that established the procedural circumstances under 
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which the interpretation must occur.’’”§ There is, to be sure, no uniformi- 
ty of rules of interpretation. Not only are the rules for interpreting poems 
different from those for interpreting legal texts, but, ‘““even within the 
law, there may be different rules depending on the text—those for con- 
tractual interpretation vary from statutory interpretation, and both vary 
from those used in constitutional interpretation.’’”” But in no case is an 
“interpreter . . . free to assign any meaning he wishes to the text,’’ for the 
rules discipline the interpreter and thus succeed in “transforming the 
interpretive process from a subjective to an objective one, and they fur- 
nish the standards by which the correctness of the interpretation can be 
judged.’ The disciplining rules derive from ‘‘an interpretive commun- 
ity consisting of those who recognize the rules as authoritative.””*! 

Fiss’s notion, of course, is very close to Fish’s emphasis on the impor- 
tance of interpretive communities,** and both have been influenced by 
the work of Thomas Kuhn.* It is easy enough to see why Fish and I find 
Kuhn’s notions attractive, rooted as they are in the tradition of the sociol- 
ogy of knowledge and its rejection of the correspondence between ideas 
believed to be true and the external world itself. It is harder to under- 
stand Fiss’s embrace of Kuhn, given that the key element in Fiss’s pro- 
gram is his defense of the objective truthfulness of claims about public 
and constitutional values.* The notions of ‘truth according to the con- 
ventions of my community” and “objective knowledge as determined by 
my reference group” differ substantially from notions of unmodified 
“truth” or “objective knowledge.” The former exist within the language 
of skepticism, including that most virulent form castigated as nihilism. It 
was Nietzsche, after all, who emphasized the reduction of ‘‘truth’’ to the 
views of one’s own perspective (and who thus went on to assert the pos- 
sibility of changing our world by adopting different perspectives). 

Fiss is aware, of course, that legal adepts argue vigorously among 
themselves over the meaning of the Constitution; he does not seriously 
suggest that legal academicians are significantly more in agreement with 
one another than are professors of literature debating the meaning of a 
poem or a novel. His most interesting (and dubious) move, however, is 
to differentiate the lawyer from the literary critic by asserting the signifi- 
cance of the membership of the former in an interpretive community pre- 
sided over by authoritative courts and judges. The legal system offers 
procedures that can resolve disputes through, “for example, pronounce- 
ments by the highest court and perhaps even legislation and constitu- 
tional amendments. The presence of such procedures and a hierarchy of 
authority resolving disputes that could potentially divide or destroy an 
interpretive community is one of the distinctive features of legal interpre- 
tation.’ Ultimately, then, the judge is ‘a combination of literary critic 
and moral philosopher. But that is only part of the picture. The judge 
also speaks with the authority of the Pope.”*” 
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This last assertion is directly relevant to an earlier essay of mine, in 
which I posited the existence of ‘‘protestant’”’ and ‘catholic’ approaches 
to the Constitution.** That Fiss embraces a “‘catholic’’ Constitution, in the 
senses of looking to unwritten norms and accepting the institutional au- 
thority of the judiciary, tells us a great deal about him but only a little 
about the interpretive community. Indeed, a recent article coauthored by 
Fiss, attacking Justice Rehnquist, manifests all too well the problems 
faced by those seeking to slay the nihilist dragon. 


V 


The 10 March 1982 issue of The New Republic had as its cover story ‘‘The 
Rehnquist Court.” The illustration of the cover is worth noting: a sphinx- 
like head of Justice Rehnquist perches atop the “body” of a Supreme 
Court building. Reaching out on each side of the steps are the menacing 
paws of Sphinx-Rehnquist. The head, incidentally, is gazing with an om- 
inous serenity into the distance. The phrase ‘‘Equal Justice under Law”’ 
does not appear on the building. Finally, the magazine places the tag line 
“... and what it’s doing to the Constitution” opposite the title. Fiss and 
his coauthor, Charles Krauthammer, claim to have decoded the riddle of 
this particular sphinx, however, and it is the purpose of their article to 
bring the alarming news to the public. Whether or not the reader is con- 
vinced by the argument that the intellectual leader of the current Court is 
Justice Rehnquist, the specific way Rehnquist is described and criticized 
in the article gives great insight into the operation of Fiss’s overall ap- 
proach to legal analysis. 

According to the article, Rehnquist's ‘opinions fall radically short of 
the ideals of the profession. He repudiates precedents frequently and 
openly, and if that is impossible (because the precedent represents a 
tradition that neither the Court nor society is prepared to abandon), then 
he distorts them.’’”” The ‘failings of craft,’’ however, pale before the real 
problem, which ‘‘is substance. Rehnquist has a constitutional program 
for the nation: he wants to free the states from the restrictions of the 
national Constitution, particularly those emanating from the Civil War 
Amendments and The Bill of Rights.’”?! Thus Rehnquist rejects the incor- 
poration doctrine as it has been used by the Court in the past two 
decades to ‘nationalize’ the Bill of Rights.” Moreover, Rehnquist has 
led the way in questioning the extent to which Congress may legislate 
the behavior of the states.”* And, the authors point out, Rehnquist 
has scarcely shown himself a textualist in his theory of constitutional in- 
terpretation, for he has proved skillful in adopting structural arguments 
to defend his particular theory of federalism. Rehnquist ‘is no 
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conservative, as that term is ordinarily understood in the law, but rather 
a revisionist of a particular ideological bent. He repudiates precedents; 
he shows no deference to the legislative branch; and he is unable to 
ground state autonomy in any textual provision of the Constitution.’ 

Yet the authors point out that Rehnquist claims more than his personal 
views as authority for his opinions. Indeed, he disparages those who 
emphasize contemporary social needs or morality as authorizing a “‘liv- 
ing Constitution” ;* instead Rehnquist is an “originalist,’’”’ who sees the 
Court’s task as enforcement of the goals of the Framers themselves. Al- 
though Fiss and Krauthammer mention their doubts about the cogency 
of originalism,** they prefer to challenge Rehnquist on his own ground, 
for their argument is that he ignores the intent of the authors of the Civil 
War amendments to diminish the state autonomy that concededly might 
have been the vision of at least some of the Framers.” These amend- 
ments were not, they argue, ‘‘merely technical modifications to what 
Rehnquist claims to be the understanding at Philadelphia, corrections 
that assured all persons formal equality before the law. Rather, these 
amendments represent a second starting point, a basic change in the 
postulates of our constitutional system. Any appeal to history which ig- 
nores that is a sham.””! 

I have no trouble agreeing that Rehnquist's jurisprudence is question- 
able in theory and pernicious in practice. But the terms of this attack, 
derived as they are from the allegedly internal professional norms of the 
legal interpretive community, present the occasion for embarrassment, if 
not incoherence. For, as the authors recognize, ‘‘the Marshall Court (in 
its affirmation of nationalism) and the Warren Court (in its affirmation of 
equality) also repudiated strict constructionism and practiced judicial ac- 
tivism.”’!°! Indeed, for Fiss and Krauthammer, “’[t]he most plausible in- 
terpretation of Brown! is that it simply repudiated Plessy,!°% in an 
attempt to reflect a truer understanding of the fourteenth amendment. 
For the Warren Court, as for Rehnquist, precedent had less force than 
the framers’ original understanding of the text they wrote.” It is clear 
from Fiss’s earlier comments, though, that he would defend Brown even 
if he were convinced beyond a reasonable doubt that the Framers of the 
Fourteenth Amendment did not understand that amendment to bar 
school segregation. ! 

If Rehnquist were simply a conservative law professor, like Robert 
Bork, Ralph Winter,” or Richard Posner,' then it would be easy to 
dismiss his views by noting the extent to which they require the modifi- 
cation or abandonment of many of our “papal edicts’’ from the Warren 
Court. But the very point of the article, of course, is based on the 
proferred fact that Rehnquist is rapidly becoming the chief declarer of 
what the Constitution requires, and that the Court-directed interpretive 
community will increasingly revolve around him. 
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It is hardly likely, of course, that Professor Fiss (or I) will start teaching 
students the (normative) Constitution according to Rehnquist, even as 
we make our students aware of the existence of the appalling Rehnquist 
oeuvre. But will Professor Fiss argue that the interpretive community has 
been taken over by a false pope, a usurper, against whom the truly faith- 
ful must rally? Moreover, given the willingness of the voting public to 
elect a president and a majority of the Senate who share many of Rehn- 
quist’s values, how will Fiss (or anyone else) show that they contravene 
the public values embodied in the Constitution, especially given the un- 
doubted interest of our Constitution-writers in protecting at least some 
measure of both state autonomy and the rights of private property 
owners? 

Fiss’s approach to the Constitution, like that of Professor Dworkin, 
ultimately rests on the premise that there is no genuine conflict among 
the values that animate the different parts of the public.’ But, as Bray 
Hammond put it in his analysis of the early dispute in our history about 
the power of Congress to charter the Bank of the United States, “The 
controversy demonstrated at the very outset that the Constitution had 
not displaced rival principles or reconciled them but had become their 
dialectical arena.’’!'° This last term may bring to mind either the contro- 
versy of the seminar table or warfare in which each side claims adherence 
to the “‘true’’ meaning of the disputed document. It is the latter mode of 
dispute resolution that is suggested by Justice Black’s comment that “the 
fundamental issues over the extent of federal supremacy had been re- 
solved by war.”’!!! But surely there is something peculiar about the asser- 
tion that fundamental ideological issues are “resolved” by war, even if 
we concede that political power indeed often comes from the barrels of 
guns, and even if it is possible to identify clearly the doctrinal position 
that won or lost a particular battle. Indeed, Fiss and Krauthammer may 
even be correct that Rehnquist’s views, taken to an extreme, reopen the 
dilemmas that ultimately led to the outbreak of war. But if that be so, it is 
only because of the continuing tension in American values and the in- 
ability of either armed victory or judicial articulation to settle the dispute 
firmly one way or another. Perhaps Rehnquist is attempting to resolve 
what he sees as a genuine legal crisis by reasserting certain traditional 
moral and legal values. That he cannot achieve resolution says more 
about the pervasiveness of the fundamental conflicts than it does about 
his mistake in reading our fundamental values. 

The American wish is that one can avoid having to answer the political 
question posed by a Harlan County labor song, ‘Which side are you 
on?” by responding that one stands by the Constitution and that, in 
turn, the Constitution itself stands for the proper values. The transfor- 
mation of political questions into legal questions, first emphasized by 
Tocqueville,!? allows the “adjudication” of disputes. As Fiss notes, 


Law as Literature 171 


however, ‘The idea of adjudication requires that there exist constitution- 
al values to interpret, just as much as it requires that there be constraints 
on the interpretive process. Lacking such a belief, adjudication is not 
possible, only power.”!% 

As he portrays the bleakness of a world that rejects belief in the possi- 
bility of principled adjudication, Fiss speaks with much of the same elo- 
quence and vigor as does Gerald Graff. It is worth noting that Richard 
Rorty, whose work has much influenced me, has indicated his own em- 
pathy with the attacks of Graff and others on the new literary criticism. 
What is at stake is a conception of the possibility of a shared moral life. 
Rorty refers to ‘‘the view that, in the end, when all the intellectuals have 
done all their tricks, morality remains widely shared and available to re- 
flection—something capable of being discovered rather than created, be- 
cause already implicit in the common consciousness of everyone.’’!!4 
Critics with this view ‘‘want criticism to bring an antecedent morality to 
light, enlarge upon it and enrich it,” and they consequently ‘‘resist the 
suggestion that there is no common vocabulary in terms of which critics 
can argue with one another about how well this task has been per- 
formed.’’!'> No one with a democratic sensibility can easily reject the vi- 
sion of a common discourse described by Rorty and evoked by Fiss. 

Empathy, however, does not equal agreement. It would be contradic- 
tory to say that the historicist pragmatism celebrated by Rorty is “true,” 
or that philosophy has ‘‘disproved” the possibility of true and certain 
knowledge about the natural world, including its moral component. But 
those who do not already share Fiss’s faith are unlikely, I suspect, to be 
persuaded by his attack on positions like the one articulated in the pres- 
ent essay. The inability of Fiss and his coauthor to mount a persuasive 
attack on Justice Rehnquist in anything other than political terms reveals 
the parlous state of contemporary constitutional discourse. The united 
interpretive community that is necessary to Fiss’s own argument simply 
does not exist.''© What one does in the absence of such a community is, 
of course, a problem of more than merely theoretical import. The de- 
creasing propensity of the body politic to accord the Supreme Court ulti- 
mate authority in constitutional interpretation may portend an ever 
deeper constitutional crisis, especially if any of the jurisdiction- and rem- 
edy-limiting bills now before Congress had passed and received presi- 
dential signature.!!” 


Vi 


Even poets who emphasize the contingency of perception nevertheless 
continue to write their poems. “Even the linking of stars is a lie./ But for a 
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while now let’s be happy/ to believe the symbol. That’s enough.’”!!® And 
so we who take the constitutional firmament seriously continue as well 
to write our articles and dispute with one another.'!? And, just as con- 
stellations are human attempts to link the separate stars, so are doctrinal 
analyses likely to serve as similar attempts to demonstrate that the cases 
themselves are meaningfully linked and intellectually patterned. All 
such writing (and reading) is a supreme act of faith. We can hope that 
some future conjunction of author and reader will provide a common 
language of constitutional discourse fit for ‘a nation of supple and athlet- 
ic minds,’’!”° but for now we can only await its coming and make do with 
the fractured and fragmented discourse available to us.!?! 
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Keep off the Grass, 
Drop Dead, and 
Other 
Indeterminacies: 
A Response to 
Sanford Levinson 


Gerald Graff 


In legal practice it is usually all right to treat laws as if they were solid things 
whose effects have definite spatial boundaries and material consequences. When 
a semiotician starts examining laws as a patterned system of meanings their 
insubstantiality becomes evident, and the inquiry presses on both jurisprudence 
and epistemology. 

Mary Douglas, The Future of Semiotics 


The anthropologist Mary Douglas’s point here seems to me right, 
and insofar as Professor Levinson’s paper echoes her point, it seems to 
me right too. Not only lawyers but most people harbor superstitions 
about the nature of language and meaning. These superstitions assume 
that meanings reside ‘‘in’’ language somewhat the way furniture re- 
sides in rooms—securely ‘‘there’’ where the interpreter can see, identi- 
fy, and grasp them the way we can see, identify, and grasp tables and 
chairs. Holding this conception of language, one is naturally going to 
be disturbed when a semiotician or some other new-style theorist of 
language comes along and says it isn’t so at all, and points out that 
meanings have nothing like the substantiality of tables and chairs. 
Even worse, this theorist says that the words by which we signify ‘‘ta- 
bles’ and “‘chairs’’ are only somewhat arbitrary sounds, that even the 
visible “furniture’”’ of the world is insubstantial, for the language we 
use to describe that world segments it in culturally conditioned ways. 
The more vertiginous the theorist makes things appear, the more in- 
clined we are to cling to what's left of the ““commonsense” view of lan- 
guage, according to which words are essentially names of things and 
the meanings of words are securely fastened like barnacles onto the 


Keep off the Grass, Drop Dead, and Other Indeterminacies 175 


objects the words denote. Those professionally concerned with the law 
may feel an especially strong need to cling to such superstitions lest the 
stability of their occupation, not to mention the stability of the law it- 
self, be threatened. 

I suspect that the legitimate inspiration of Sanford Levinson’s paper, 
“Law as Literature,’’! was the fact that many lawyers, judges, and other 
professional students of the law hold these superstitions. Levinson ob- 
serves—rightly, I would guess, though I haven't his inside knowledge— 
that much thinking about meaning and interpretation among legal pro- 
fessionals is badly outmoded, and that it remains intact only for fear of 
the Pandora's box that would be opened if more up-to-date theories were 
admitted into court.* He writes to unmask this outmoded thinking, and 
to that extent I find no fault with his project. The belief that meaning is a 
substance or spirit reposing in language can’t be exploded too soon to 
suit me. But it makes some difference how one goes about exploding this 
belief and what one puts in its place. Here I find serious flaws in Levin- 
son’s argument. 

That argument rests on a good many non sequiturs, most of which, 
however, can be reduced to a single major one: Levinson assumes 
throughout his paper that once the fallacy of semantic immanence which 
I’ve described above is discarded, our practical ability to make sense of 
texts and utterances is somehow endangered or impaired. He falsely as- 
sumes, in other words, that our ability to decipher a text—whether that 
text be a legal document or some other text need not concern us here— 
depends on our ability to grasp what he calls ‘‘some presumed inner 
essence” that reposes in the “text being interpreted.’’° Judging quite cor- 
rectly that no such inner essence exists, Levinson leaps to several illogi- 
cal conclusions: that legal and other texts are therefore marked by a 
radical indeterminacy,‘ that there is no real truth in interpretation and 
“anything is permitted,” and that what eventually gets construed as the 
correct interpretation in any given instance is a function merely of the 
institutional fiat or ‘‘coerciveness” of the interpreter.°® 

Levinson actually makes the same mistake committed by those whom 
he is attacking. Like them, he believes that if meaning is not an inner 
essence in utterances, meaning is then indeterminate and disputes over 
meaning aren’t susceptible to rational procedures of adjudication. The 
difference between Levinson and those he opposes is merely a tactical or 
political difference: whereas they would presumably keep the cat in the 
bag, Levinson would let it out. The mistake of both parties is in suppos- 
ing that there is any radical consequence in letting the cat out, or indeed 
that there is any cat in the bag to begin with. 

Instances of Levinson’s faulty reasoning could be cited from many 
pages of his essay, but I'll content myself with one or two of the more 
glaring. Levinson asks whether meaning ‘‘is to be found within a case or 
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do we as analysts participate in creating the meaning of a given case?’”’ If 
there’s a right answer to this question (which I would not like to encoun- 
ter in a true/false test), it would have to be ‘‘neither.” The alternatives are 
misleadingly formulated. Any sophisticated theorist of language would 
point out that the meaning of an utterance isn’t a function of the words 
themselves or even of sentences, but of the use to which the words and 
sentences are put by speakers and writers. The notion of meaning as 
something “to be found within a case,”” which is, again, Levinson’s “‘in- 
ner essence,’’ is wrong to begin with. Meaning is an affair of the use of 
words and sentences, not of words and sentences considered as things- 
in-themselves which somehow bear meanings within them. This use can 
be inferred from words and sentences, because words and sentences have 
recognizably conventional uses, which are the ‘‘meanings”’ listed in dic- 
tionaries. But strictly speaking, no word or sentence means anything de- 
terminate until it is used in a specific situation by somebody, until it is 
employed in a speech act. 

To be sure, we can talk of what words or even sentences mean apart 
from their uses. Speech act theorists like John Searle and H.P. Grice dis- 
tinguish between “sentence meaning” and ‘‘utterance meaning” to dis- 
tinguish between the kind of understanding we can have of a context- 
free sentence like keep off the grass and of the same sentence when actually 
used by somebody to commit a speech act, say, of warning.’ One might 
suppose that the expression keep off the grass is sufficiently familiar that 
we know what it means independent of any situation in which it may be 
used. In fact, the expression’s familiarity depends on our imagining a 
standard situation with which we associate the words—a sign seen on a 
well-manicured lawn, say, or the cry of a gardener working on such a 
lawn while somebody is walking across it. Keep off the grass would mean 
something entirely different if we overheard the expression uttered by a 
narcotics counselor, in appropriate circumstances, to a person known to 
us as a marijuana user. Even sentences that lack the same potential for 
ambiguity as the example I’ve chosen (keep off the tulips) can be used to 
mean a great variety of things. Though we can say that certain utterances 
“normally” are used to mean one thing rather than others they might 
potentially be used to mean (and it’s such normal expectations that en- 
able us to make educated guesses of what is meant in particular cases), 
this fact itself demonstrates that interpretation is concerned not with 
what words or sentences mean “in themselves” but with how speakers 
actualize the semantic potential of words and utterances in particular 
speech acts. 

In this sense, meaning is not a substance but an activity and has the 
determinacy of an activity rather than of a physical object. Guessing the 
meaning of a text or utterance is inferring what a writer or speaker was or 
is doing with language and not what some linguistic object essentially 
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was or is. Now, what writers and speakers may be doing with words is 
as open to more or less reliable inference, according to the kind of evi- 
dence that guides such inference, as is any other kind of human action. 
The question of what any text means, then, is neither more nor less open 
to ‘‘determinate” inference than the question of whether a person did or 
didn’t commit a particular act, or whether a historical event occurred or 
didn’t occur. Just as we have reason to believe that we know a lot about 
some historical occurrences, less about others, and so little about still 
others that their very occurrence may be conjectural, so it is with texts: 
the degree to which we can be confident about our inferences depends 
on the amount of evidence available, evidence which itself is open to 
criticism and fallible. 

Consider, for example, the problem of interpreting the words drop 
dead. We would interpret these words in one way if we heard them 
shouted by the driver whose car we had just cut in front of on the free- 
way, and quite a different way if we heard them spoken—even with the 
same intensity and tone of voice—by a friend whom we knew well, or 
one whom we knew to be a frequent kidder. Again, the example points 
up the fact that meaning doesn’t reside in the expression drop dead, an 
expression which has acquired certain standard meanings only because 
of a history of use that has established those meanings as normal and 
conventional. And apart from some inferable situation in which drop dead 
is used to commit a speech act, whether it be to insult a passing motorist 
or to chide a friend gently, drop dead doesn’t mean anything in particular. 
But Levinson, were he to remain faithful to the logic of his argument, 
would be obliged to conclude that since drop dead doesn’t mean anything 
in particular in itself, it is therefore a radically indeterminate expression. 

There are, to be sure, instances in which drop dead might very well be 
indeterminate. Suppose, for example, someone were to send me an un- 
signed note with those words on it. How would I be able to determine 
whether the note constituted a serious expression of ill will, a threat, or a 
put-on? The first thing most of us would do on receiving such a note 
would be to inventory our memories for circumstances that would explain 
its motivation. Might it have been that run-in one had a few days ago with 
an ill-tempered student? That colleague one does not know very well but 
who is suspected of instability? Could it have been a message intended for 
another recipient mistakenly delivered to oneself? If none of these expla- 
nations seems plausible, one would simply not know what to make of the 
note—its meaning in this case would be indeterminate. 

Given the absence of sufficient evidence in such cases, evidence helping 
us identify the situations in terms of which speech acts are recognized, | 
am not going to be able to interpret that note. But this kind of frustration, 
stemming from relative lack of evidence, doesn’t introduce any radical in- 
determinacy into the practice of interpretation, except insofar as it means 
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we can never be certain we understand what any text or utterance means. 
The older a text is and the more alien the culture that produced it, the 
more difficult it is likely to be to reconstruct the conventional situations in 
terms of which interpreters fix the meanings of speech acts. What might 
count for us as a “normal” or “standard” contextual indicator of a threat, 
say, or of a warning, or of praise or blame, may not have so counted in the 
convention system of the culture that produced the text we are trying to 
decipher. A text produced by a culture in which masochism or sadism was 
the normal morality would be difficult for us to grasp, since we might 
mistake certain expressions of approval for disapproval.? There may in 
some instances be so little commonality between the convention system of 
the interpreter and that of another culture that it’s not possible to crack the 
code of that culture’s texts at all. There’s no reason to suppose that all texts 
can be interpreted, that every hieroglyphic can be deciphered. Insofar as 
we take interpretation to be possible at all, however, we assume there is at 
least sufficient commonality (or commensurability) between different con- 
vention systems for areas of disparity and misunderstanding to be de- 
tected and defined. 

What I think Levinson has failed to understand about interpretation is 
that it’s essentially a messy business of guesswork predicated on practi- 
cal knowledge of language, conventions, and the situations in which 
they operate. Levinson begins with an unrealistic expectation about in- 
terpretation and then adopts an unnecessary skepticism when the expec- 
tation isn’t met. He supposes either that interpretations have the 
unchallenged authority of divine commandments, or else that they have 
no authority whatsoever except the coercive authority of institutional 
force. Again, to illustrate this charge fully would be tedious, so I'll con- 
tent myself with a few flagrant examples. Levinson adverts to the 
“search for finality of interpretation’; he doubts the possibility of “final 
interpretive authority’; and he endorses ‘‘the proposition that there can 
be no ultimately provable right answer in legal discourse.’’!° Just as Lev- 
inson had offered a false choice between understanding meaning as im- 
manent in language and understanding it as indeterminate or 
determined only by whim or fiat, so here he offers another false choice 
between total absolutism and total uncertainty. In both cases, the choice 
is one of all or nothing. 

The problem is that the practice of interpretation doesn’t depend on 
interpreters’ possessing godlike power to arrive at an “ultimately prova- 
ble right answer’ that closes the books on further argument about the 
meaning of a text. Therefore the lack of such godlike power doesn’t entail 
indeterminacy in Levinson’s sense of that word. (The statement that law 
and mathematics have ‘‘the same” indeterminacy “‘as literature’ is ques- 
tion-begging, since it assumes that the indeterminacy of literature is al- 
ready uncontroversial, which it isn’t.) Levinson has merely inverted the 
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gesture of the interpretive absolutist, who insists that there is One True 
Meaning and that he alone possesses it. Levinson turns this absolutism 
upside-down and comes out with an equally prescriptive No True Mean- 
ing. The alternatives he gives are simply unreal. 

Legal texts do offer special problems of interpretation, especially when 
those interpretations are charged with an authority that interpretations 
of poems or casual remarks do not possess. Interpretive decisions may 
become difficult when, because of historical changes, the circumstances 
to which a constitution or statute is applied are ones the original framers 
could not have foreseen. In these and other situations, the intentions of 
the framers may be regarded as less important than the present conse- 
quences of the decision. Intentions can also be irrelevant in other situa- 
tions, as in the case of a person who only jokingly shouts ‘‘Fire!” in a 
crowded theater or claims to be packing a weapon when passing through 
airport passenger inspection. In such cases, the practical concerns of the 
law occasion the imposition of a number of artificial or stipulative restric- 
tions on interpretation. 

Levinson is trapped in a muddle because his argument forbids him 
from distinguishing between interpretive truth and the forms of power 
and self-interest which, according to him, determine the truth. On the 
one hand, he wants to say that interpretation in general is radically 
“problematic,” since it’s determined not by considerations of truth or 
good reasons but merely by institutional power;!! on the other hand, this 
argument proves inconvenient when he needs to give weight to his own 
interpretations. For example, Levinson says that the structuralist literary 
critic Colin MacCabe “‘is correctly viewed as fundamentally antagonistic to 
the view that the only task of students is to read set texts, without ever 
reflecting on the notion of ‘reading’ itself.’"!* But according to what set of 
interpretive procedures is MacCabe ‘correctly viewed’ the way Levin- 
son says he’s viewed? And why should the notion of correctness that’s 
operating in such a judgment be taken seriously if, as Levinson has been 
arguing, such notions of correctness are the products of an institutional 
power that we ought to be trying to get out from under? What permits 
Levinson to appeal so selectively to an interpretive standard which, to 
this point, he has presented as an authoritarian fiction? One could cite 
other examples of Levinson’s selective reliance on norms he appears to 
have discredited, but again I see no point in multiplying instances. 

Does this mean that political power and bias, then, play no role in 
interpretation? Not at all, it merely means that to argue that an interpre- 
tation is distorted by political power or bias is itself to appeal to a norma- 
tive position from which such a judgment can be made. No matter how 
self-critical they may claim to be, those who totalize the political motiva- 
tion of interpretation apply a double standard which exempts their ideo- 
logical demystifications from the blindness they attribute to others. 
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On the Use and 
Abuse of Nietzsche 
for Modern 
Constitutional 
Theory 


Richard Weisberg 


I 


There is nothing less radical today than the position that textual mean- 
ings are indeterminate. As a Nietzschean, I say this not only because 
indeterminacy has become so popular; rather, I contend that the position 
itself is fundamentally conservative, if not reactionary. Conservative, lit- 
erally, because it conserves what Nietzsche perceived to be a two- 
thousand-year-old tradition of distorting texts to suit the given reader or 
community; conservative, figuratively, because removing the need 
“simply to understand what an author is saying” (Nietzsche’s phrase) 
conserves the energies of the reader and is fundamentally lazy. Reaction- 
ary, finally, because any system, no matter how perverse, can be ratified 
if not authorized by deconstructive readings of central texts.' After all, 
this precisely occurred when, in Nietzsche’s oft-cited sense, Paul twisted 
the Old Testament completely out of shape to provide a convenient pre- 
diction of his private messianic beliefs. Destabilizing text and tradition to 
implement subjectivist programs and desires has been, for two millen- 
nia, our prevalent hermeneutical mode. 

Nietzsche always connected bad readings of texts with other faulty ele- 
ments of a disturbed will to power. To read well, for Nietzsche, was to 
live well. So only a postmodernist seeking to abuse Nietzsche would 
strive to deny or distort his notion of text and to see it as one more end- 
lessly interpretable, metaphorically fluid notion. 

Indeed, Hendrik Birus has recently put forth a virtually definitive 
demonstration that Nietzsche’s hermeneutics is text-oriented and sharp- 
ly critical of what today would be called ‘‘reader-response”’ reactions to 
written words.* Throughout his writings, Nietzsche chastises readers 
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who run over a text attempting to make it their own. He sees false read- 
ings as both identifiable and closely related to the form of moral slavish- 
ness denominated “ressentiment.’’> Thus Nietzsche, in Human, All-Too- 
Human, tells us: ‘The worst readers. The worst readers are those who act 
like plundering soldiers. They take out some things that they might use, 
cover the rest with filth and confusion and defame the whole.’ 

This typically forceful statement matches hermeneutics to morals and 
does more than imply the independent existence of an entity outside the 
reader. And its message is repeated often in the late Nietzsche—who 
even believed in a truthful reading of his own Genealogy of Morals, but 
one that he presciently doubted would occur for a century°—and out- 
weighs (as Birus shows) the occasional statement used by 
postmodernists to enlist Nietzsche into one self-serving hermeneutical 
camp or the other. One of these latter aphorisms will be identified and, 
so to speak, ‘‘deconstructed,”’ in my next section. 

A question left unanswered by Birus—namely why it was so important 
to Nietzsche to stress careful and relatively selfless readings of texts—I 
address more fully in another forum.® But for now it might be appropri- 
ate to identify a special use of Nietzsche’s writing by lawyers over the 
past several years. This enterprise will inevitably move us toward the 
central issue of Nietzsche’s hermeneutics and their relationship to his 
views on morality and justice. 


et 


The law school world has adopted Nietzsche to its purposes of late. The 
issue is fundamental and the stakes are high: how do we determine the 
meaning of our central political text, the United States Constitution? 
Here Professor Levinson has found grist for a postmodernist’s mill in an 
aphorism found in the second essay of Nietzsche’s Genealogy of Morals, 
which he has seized in order to justify the ostensible loss of textual au- 
tonomy and consequent complete control of reader over text: ‘‘Every- 
thing that exists, no matter what its origin, is periodically reinterpreted 
by those in power in terms of fresh intentions; . . . all processes in the 
organic world are processes of outstripping and overcoming... . In 
turn, all outstripping and overcoming means reinterpretation, rear- 
rangement, in the course of which the earlier meaning and purpose are 
necessarily either obscured or lost.’’” 

Like ‘the more radical literary theorists’’—he cites Fish, Rorty, and 
Bloom—the Levinsonian Nietzsche asks us only to exercise our will to 
power over a text: ‘For a Nietzschean reader of constitutions, there is 
no point in searching for a code that will produce ‘truthful’ or ‘correct’ 
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interpretations; instead the interpreter, in Rorty’s words, ‘simply beats 
the text into a shape which will serve his own purpose.’ ’® Levinson 
allows that ‘there is something disconcerting about accepting the 
Nietzschean interpreter into the house of constitutional analysis’? but 
eventually is able to call John Marshall himself ‘the great Nietzschean 
judge of our tradition’? and to conclude that power, not textual or 
communal restraint, alone defines the judge’s methodology. 

However one may stand on Levinson’s concluding point, it is abso- 
lutely necessary to redeem Nietzsche from the strikingly inaccurate role 
cast for him in getting Levinson there. Ironically, the passage seized up- 
on by Levinson (as it is also by Sarah Kofman in arguments that parallel 
Levinson’s although they are unconcerned with American law'!) lies in 
the midst of Nietzsche’s most extensive excursion into legal theory, the 
Second Essay of the Genealogy. Nietzsche emerges as a firm believer in 
normative codes, but if and only if they have been produced by the 
performative speech acts of healthy and vitalistic wills to power. So, in 
the very aphorism chosen by Levinson, Nietzsche berates contemporary 
psychologists and criminologists for their resentful inversion of the no- 
tions of punishment and, more generally, justice. Not addressing writ- 
ten texts at all in that aphorism,'* but rather concepts, Nietzsche suggests 
that a sound idea of justice does indeed exist, and that only the ressenti- 
ment-imbued nineteenth century has perverted it so as to forget com- 
pletely its origin. 

Thus, just prior to the passage chosen by Levinson to prove Nietz- 
sche’s textual nihilism, he calls for a return to an enduring, root notion of 
justice: 


A word should be said here against certain recent attempts to trace the 
notion of justice to a different source, namely rancor [ressenti- 
ment]. . . . [W]e must not be surprised if we see these recent attempts 
hark back to certain shady efforts, discussed earlier, to dignify ven- 
geance by the name of justice (as though justice were simply an out- 
growth of the sense of injury) and to honor the whole gamut of reactive 
emotions. ... Against Duhring’s specific proposition that the native 
soil of justice is in the reactive emotions, it must be urged that the exact 
opposite is the case: the soil of the reactive emotions is the very last to be 
conquered by the spirit of justice. Should it actually come to pass that 
the just man remains just even toward his despoiler (and not simply 
cool, moderate, distant, indifferent; to be just is a positive attitude), and 
that even under the stress of hurt, contumely, denigration the noble, 
penetrating yet mild objectivity of the just (the judging) eye does not 
become clouded, then we have before us an instance of the rarest ac- 
complishment, something that, if we are wise, we will neither expect 
nor be too easily convinced of. It is generally true of even the most de- 
cent people that a small dose of insult, malice, insinuation is enough to 
send the blood to their eyes and equity out the window. The active man, 
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the attacker and overreacher, is still a hundred steps closer to justice 
than the reactive one, and the reason is that he has no need to appraise 
his object falsely and prejudicially as the other must. It is an historical 
fact that the aggressive man, being stronger, bolder, and nobler, has at 
all times had the better view, the clearer conscience on his side. Con- 
versely, one can readily guess who has the invention of ‘bad con- 
science’ on his conscience: the vindictive man. Simply glance through 
history: in what sphere, thus far, has all legislation and, indeed, all true 
desire for laws, developed? In the sphere of “reactive” man? Not at all. 
Exclusively in the sphere of the active, strong, spontaneous, and ag- 
gressive. Historically speaking, all law. . . . is a battle waged against the 
reactive emotions by the active and aggressive, who have employed 
part of their strength to curb the excesses of reactive pathos and bring 
about a compromise. Wherever justice is practiced and maintained, we 
see a stronger power intent on finding means to regulate the senseless 
raging of rancor among its weaker subordinates. This is accomplished 
by wresting the object of rancor from vengeful hands, or by substituting 
for vengeance the struggle against the enemies of peace and order, or by 
devising, proposing, and if necessary enforcing compromises, or by set- 
ting up a normative scale of equivalents for damages to which all future 
complaints may be referred. But above all, by the establishment of a code 
of laws which the superior power imposes upon the forces of hostility 
and resentment whenever it is strong enough to do so; by a categorical 
declaration of what it considers to be legitimate and right, or else forbidden and 
wrong. Once such a body of law has been established, all acts of highhandedness 
on the part of individuals or groups are seen as infractions of the law, as rebellion 
against the supreme power. Thus the rulers deflect the attention of their 
subjects from the particular injury and, in the long run, achieve the op- 
posite end from that sought by vengeance, which tries to make the 
viewpoint of the injured person prevail exclusively. Henceforth the eye is 
trained to view the deed ever more impersonally—even the eye of the offend- 
ed person, though this, as we have said, is the last to be affected. It 
follows that only after a corpus of laws has been established can there be 
any talk of “right” and “wrong” (and not, as Duhring maintains, after 
the act of injury). (emphasis added) 


In this marvelous aphorism, Nietzsche saves justice as an active, in- 
nate, almost biological need. What a magnificent concept! But he goes 
further. As though describing Moses in the wilderness, or at least the 
American constitutional generation, Nietzsche posits here the potential 
for codification of the basic notion of justice, an act performed by certain 
superior groupings of talented individuals. Once that “code of laws” 
arises, it may be, indeed should be, implemented “‘impersonally.”” In 
such happy generations, a set of speech acts follows hard upon a set of 
sound, vitalistic, and even aggressive physical acts; the result is a linguis- 
tic encoding of the preexisting vitalistic notion of justice." 

This is not to say that Nietzsche was a firm believer in legal systems, 
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particularly those in nineteenth-century Europe.!° But to confuse for a 
general relativism what were in fact his contemporary dissatisfactions 
would be a grave error. Levinson’s chosen aphorism, in the context of 
the longer one preceding it, announces that justice has been misread for 
a long time but that it exists nonetheless, available for eventual rehabili- 
tation in the tradition of its original purveyors and declarers. 

It is not for nothing, then, that the Levinsonian act of ‘“‘becoming 
master’ over a text is clearly identified in the Genealogy as open to the 
harshest criticism if we find (as Nietzsche believes we can) that the pro- 
posed interpretation is wrong. For Nietzsche here and elsewhere advises 
us, particularly regarding the texts of just and vigorous wills to power, to 
seek ‘’a strictly philological explanation, that is, the simple desire to com- 
prehend what an author says.’’!® 

It is not gratuitous that, in the second essay of the Genealogy, Nietzsche 
links textual accuracy with the urge to justice. Clearly, for him, living well 
means reading well or, at a minimum, reading vitalistic, performative 
texts with an aspiration toward the dynamic growth and the necessary 
constraint!” of the individual will to power. 


Ul 


Following Nietzsche, we must reconstruct the notion itself of a text. 
Stanley Fish tells us that the presentation of a text as a separate (usually 
bound) entity is deceptive.'* Perhaps that formal hint of “otherness” is 
less deceptive than beneficial. It reminds us that almost everything we 
deal with everyday is, literally, outside of ourselves. 

But once we reposit the objective existence of a physical text, can we be 
assured of finding anything within it besides ourselves? As Geoffrey 
Hartman says, 


to call a text literary is to trust that it will make sense eventually, even 
though its quality of reference may be complex, disturbed, un- 
clear. .. . At some point the affective power of voice, as well as the rela- 
tion of particular words to that resonating field we call the psyche, must 
be considered. Semiotic analysis of the word in the word, even when as 
penetrating as Derrida’s . . . cannot reach that field of pathos or power. 
The interpreter at least, has also to understand the wound in the word." 


As when we deal with people, Hartman suggests that we open ourselves 
to the deepest otherness of the textual experience. Awareness of our- 
selves in this context is less to enhance than to reduce the chance that we 
will control the other. Surely this is what Heidegger would mean by 
‘‘reader-response,” and what his student Gadamer explicitly demands of 
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the interpreter: to be wary of the inevitable imposition of oneself upon 
matter.” 

Apparently unlike people, however, texts do not seem to evoke the 
nonverbal clues to meaning that we find in looks, attitudes, touches, 
tears. But, like a look, the structure of a text yields a sense; and like an 
attitude associated with a person over a long period of time, an ever- 
increasing knowledge of the author of the text assists us to understand 
specific words within a given structure. 

If this be a return to structuralism,*! or even to a modified version of 
intentionalism,** I will stand by that characterization, with one important 
caveat. These signposts should not deceive us into thinking we are truly 
deciphering meanings. The most we can hope for is that we have made 
ourselves alive to the yearning for understanding within the text, the rea- 
son it was probably set down to begin with. Clues are more likely to lead 
to an ideal manner of interpretation of the text than to an unmediated entry 
into its mysteries. The latter is something we may desire; the former is 
asked of us by the text. 

Different texts, like different people, may call for different interpretive 
approaches. The key observation is that text leads to theory, and not the 
reverse. 

So, as Nietzscheans, if we seek to grasp the text as text, we must start 
with its words, understood to be apart from us and embedded (usually) 
in a structure of other words assumed to have been generated by one or 
more authors. Often without enormous difficulty, or so I believe, these 
factors will yield (to a self-conscious but self-effacing reader) a broad hint 
as to the interpretive mode then to be followed in proposing the text's 
“meaning.” I put meaning in quotation marks because I believe that few 
texts have a discernible meaning, and even then perhaps for only a few 
readers; but many texts display a discernible desire to be understood a cer- 
tain way. Indeed, | will only search hard for ““meaning’’ when I believe 
the text has asked its reader to do so. Therefore I would suggest a kind of 
spectrum of yearning, yielded by legal (performative) as well as literary 
(figurative) texts. On the right end of the spectrum are texts whose pre- 
liminary verbal and structural sense demands further close adherence to 
the objective or derivable text itself; in the middle are texts for which 
formal historical or generic elements alone will provide the best interpre- 
tive methodology; and on the left end are texts whose preliminary verbal 
and structural sense yields to the reader almost all further power to cre- 
ate textual meanings. 

This preliminary, methodology-yielding step does not, ordinarily, 
require recourse to intentionalism. Structure, form, genre, and other 
elements usually suffice. But if the author or authors of a text have 
spoken generally about theories of interpretation or language, it 
strikes me as legitimate for the reader to integrate that knowledge 


186 Interpreting Law and Literature 


into an understanding of the desired interpretive strategy. Thus, if 
Edgar Allen Poe and Henry James tell us what their stories mean, we 
should be relatively indifferent to their analyses; but if Dostoevski or 
Madison or Flaubert or Douglas tells us how he feels about words or 
about our capacity to understand texts, we should lend such statements 
great credence. 

Examples at all ends of the spectrum are available in almost every his- 
torical period. The twentieth-century novel, at one extreme, offers texts 
such as Joyce’s Finnegan's Wake, Ricardou’s La Prise de Constantinople, or 
even Faulkner’s Sound and the Fury, each of which breaks down the read- 
er’s traditional temporal expectations in such a way as to imply a maxi- 
mum of subjective reader response. Ricardou’s novel thus offers an 
opportunity to begin the act of reading anywhere along the physical text 
one might wish; and in Robbe-Grillet’s La Jalousie, the reader is offered 
the choice of providing the subject itself of the novel. 

But it would be a mistake to deduce from that list an assumption that 
all modern novels desire subjectivist readings, just as we shall learn in 
dealing with the Constitution that not all eighteenth-century neoclassical 
texts yearn for objectivist or even Aristotelian reader responses. Indeed, 
in other works by Faulkner, for example, particularly those dealing with 
legal themes, the reader is asked to be as careful as possible in absorbing 
the details and subjects generated by the author. 

Text yields theory. But not all literary texts will yield a theoretical invi- 
tation to hew closely to the words themselves. Examples are not lacking 
in the domain of the novel, particularly (as we have suggested) the post- 
war novel. The readiness is all, our readiness to accept the text’s desire to 
be approached a certain way.” 


IV 


I have suggested that one path to enlightenment about the correct inter- 
pretive strategy for a given text is provided by the author’s statements 
about interpretation itself. The particular kind of intentionalism I am 
suggesting here can liberate a reader not so much to ‘‘find’”’ meanings as 
to adopt appropriate interpretive strategies.” 

Fortunately, some of the Framers of the 1787 document that still seeks 
our understanding today were quite overt about hermeneutics. If we 
take the Federalist papers as an important and authoritative statement of 
the Framers’ linguistic beliefs, we find much food for thought. (It is 
worth answering right away a potential jibe at even this limited form of 
intentionalism, namely that it, too, is a form of interpretation requiring 
us to reopen all the theoretical questions about meaning that we pose 
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about the text itself. Let us test that notion by reading through only once 
what the Founders had to say about interpretation.) 

Perhaps the most cogent expression of the Founders’ approach to 
words is found in The Federalist in its number 37, authored by Madison. 
Madison, a man richly trained in the various eighteenth-century schools 
of aesthetic theory (Hutchinson and Milord Shaftesbury among others”) 
was no Candide when it came to what today’s social scientists cumbrous- 
ly call the ‘““communications arts.” In number 37, Madison seizes a 
chance to express a hermeneutic theory; the context is his excoriation of 
those demanding perfection in the proposed Constitution, and his im- 
mediate example is the complex development of English law:7° 


The use of words is to express ideas. Perspicuity, therefore, requires not 
only that the ideas should be distinctly formed, but that they should be 
expressed by words distinctly and exclusively appropriate to them. But 
no language is so copious as to supply words and phrases for every 
complex idea, or so correct as not to include many equivocally denoting 
different ideas. Hence it must happen that however accurately objects 
may be discriminated in themselves, and however accurately the dis- 
crimination may be considered, the definition of them may be rendered 
inaccurate by the inaccuracy of the terms in which it is delivered. And 
this unavoidable inaccuracy must be greater or less, according to the 
complexity and novelty of the objects defined. When the Almighty him- 
self condescends to address mankind in their own language, his mean- 
ing, luminous as it must be, is rendered dim and doubtful by the cloudy 
medium through which it is communicated. 


No clearer skepticism about plain meanings or textual objectivity could 
be extracted from the collected works of such ultramodernists as Derrida 
or Rorty. Yet this is a neoclassical passage, penned by a contemporary of 
Blackstone and Voltaire. The Constitutional fathers did not believe in 
words, which they called, quite simply, “the cloudy medium.” If even 
the Bible as given to Moses—Madison’s evocative textual example— 
yields “unavoidable inaccuracy,”’ why should the readers of any consti- 
tution expect more? 

For the Founders, words were a necessary impediment to the under- 
standing of the vital constitutive concepts they were encoding. What 
they asked for, at the most, was the kind of structural sense discussed in 
my previous section. It was Hamilton, in fact, who shortly before (The 
Federalist number 32) set forth what he significantly calls “a rule of inter- 
pretation out of the body of the act,’” one which asks the Constitutional 
reader to find meanings in “‘the whole tenor of the instrument.’’8 Text 
again yields theory, not the reverse. 

I would like to follow the Founders’ interpretive model and to suggest 
that the smallest detail in the text of the Constitution may illuminate a 
professedly murky whole. My final text is a two-word parenthetical in 
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Article I, section 7, relating to the veto power. Most will remember it, 
although it is seemingly not as provocative as those other dynamic verbal 
duos, ‘equal protection” or ‘‘due process.” The parenthetical surrounds 
the cloudy words ‘Sundays excepted” and helps explain the rule that a 
law comes into existence (pocket vetos temporarily aside) “[i]f any bill 
shall not be returned by the President within ten days (Sundays except- 
ed) after it shall have been presented to him. . . .”””? 

Woe unto the interpreter like Professor Monaghan,*? who seeks the 
“plain meaning” of that innocuous parenthetical, for it could mean at 
least each of the following: 


1. The president has only ten days unless the bill was presented to 
him on Thursday in which case he may take an extra day at the very 
end of the period (which is a Sunday); 

2. The president has eleven days in any event, and sometimes twelve. 


If, like Professor Michaels,*! we believe that only intentions control 
meaning, we are equally as stymied. The debates, and sources like The 
Federalist, are virtually silent on the point. 

But suppose we utilize the parenthetical for a different kind of mean- 
ing-based constitutional theory? Removing ourselves one step from 
“plain meaning,’’ suppose we seek, like Professor Perry, to find values 
“constitutionalized by the framers.’ Although—surely to his credit— 
Perry does not so employ the parenthetical, might not a disciple seek to 
find there a ratification of his ‘religious understanding of ourselves as a 
people committed to struggle incessantly to see beyond, and there to live 
beyond, the imperfections of whatever happens at the moment to be the 
established moral conventions’? 

Or why might not a follower of Ely,*° for example, ‘discover’ in the 
parenthetical a value that might then permit an “‘interpretivist”’ judge to 
affirm the constitutionality of a state’s Sunday blue laws?°° Would it mat- 
ter in such a view that the parenthetical also carries a totally secular alter- 
native meaning?*” 

The fallacy of reasoning, in both these last cases, lies in the interpret- 
er’s conviction that certain meanings are embedded in the Constitution. 
In this sense Ely and Perry do not move us, as a theoretical matter, too far 
from Raoul Berger’s “‘strict originalism’’; they all seek meaning, albeit at 
different analytical stages, in the text or in the intentions of the Framers. 
But it suffices to seek, instead, an interpretive strategy in the text as a 
whole. Beyond this, as we have shown, the Framers did not want us to 
go, for they distrusted an overreliance on the medium of words. 

Does this relegate an understanding of the parenthetical to a kind of 
nihilism or free-flowing subjectivism unbound to text, intention, or his- 
tory? It is true that my approach looks, at first blush, like Paul Brest’s 
practice—based on rejection of textual authority (and I do believe that 
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Brest’s 1980 article** remains the best recent work on constitutional theo- 
ry). There he identifies a position close to mine here, that of the ‘‘moder- 
ate originalist’’ (one interested in, but not fully constrained by, text or 
intention). Furthermore, Brest describes—without fully elaborating, 
however—the stance of a moderate originalist interested only in original- 
ist interpretive theory, not originalist substantive meaning. But in his ex- 
ample, the application of the cruel and unusual punishment clause to 
twentieth-century death penalty cases, Brest seems to retreat from the 
implications of his dichotomy by having his moderate originalist ‘‘trans- 
late the adopters’ intentions into the present in order to apply them to 
the question at issue.’’*’ This retreat does an injustice to the creative di- 
chotomy Brest seemed to allow between the Founders’ hermeneutics 
and their substantive positions. If we must constantly “update” the 
Framers’ substantive vision, we are left with the kind of murky general- 
izations so intensely disliked by the Raoul Bergers of this debate:*’ “But 
was death,” Brest asks, ‘“‘the same event for inhabitants of the American 
colonies in the late 18th century as it is two centuries later? Death was not 
only a much more routine and public phenomenon then, but the fear of 
death was more effectively contained within a system of religious be- 
lief.”*! Although the author dutifully drops a footnote to substantiate 
this position, the idea that the human dread of death has changed at all 
through the millennia, or that it somehow was more “routine” or pain- 
less two centuries ago, is hardly credible.” 

To put the argument this way is to impoverish the form of moderate 
originalism Brest had sketched for us earlier. Suppose our attention to 
originalist sources is solely to find out what interpretive methodology is 
asked of us and only then (if we are so asked) to help us detect substan- 
tive meanings? The approach I am suggesting tonight minimizes the im- 
portance of the adopters’ substantive view of the death penalty but 
heightens our curiosity about their favored hermeneutical approach to 
the amendment. If there is no specific information on this approach (as 
there is, for example, about the trial-by-jury provisions),4° we may fall 
back on the clear interpretive freedom otherwise allowed us by the Fram- 
ers’ word-skepticism, and not rely further on vague sociological general- 
izations totally outside of the lawyer’s scope of competence. 

Thus I am both to the right and the left of Professor Brest: to the right 
because I do not agree that we can junk the text altogether (his ultimate 
position, quite logical because of the dilemma he has unnecessarily im- 
posed on the moderate originalist); to the left because I cannot accept the 
restraints he nonetheless finally imposes on the reader, who is meant to 
ask, ‘‘[H]ow well . . . does the practice contribute to the well-being of our 
society—or, more narrowly, to the ends of constitutional govern- 
ment?’’“ The first move wrongly unconstrains the reader from seeking 
the authors’ interpretive strategy; the second wrongly moves the reader 
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back into a theoretically contradictory reliance on “the ends of constitu- 
tional government,” a far more circular move than either Perry’s or Ely’s. 

But what of our “(Sundays excepted)’’? To my mind this compelling 
constitutional detail is as significant as one of Melville’s seeming digres- 
sions in Billy Budd, and we have been asked by Hamilton in fact to look at 
the document structurally, with a sense of the whole. 

The text yields theory in that, by any account of meaning so far pro- 
posed, the parenthetical calls our attention to an extralegal, communal 
concept and assumes—without further explanation—that government 
should not contradict community. This is, however, not an assignment 
of ‘“meaning”’ to the words of the parenthetical themselves, for we have 
yet to find or to credit any individual's or interpretive group’s attempt to 
attach meaning to the words. All we have done is to recognize that at 
every point along the hermeneutical spectrum, the sign Sunday evokes a 
package of meanings completely dissociated from the stuff of the rest of 
the Constitution, and inclining the reader effortlessly toward community 
and away from prescriptive and normative law.* The text yields here an 
indication of the Federalist authors’ belief that values are stronger than 
laws, that a phenomenon (here Sunday as a special day), so successfully 
proposed by the authors as to require only two words and no legalistic 
justification whatsoever, deserves to be constitutionalized. It is immate- 
rial whether the parenthetical embodies religious values or merely the 
secular value of a day off from work; what it tells us is that law gives way 
to widely or universally held nonlegal beliefs. ‘“Truths,’” as Hamilton 
puts it in The Federalist number 31—anticipating Nietzsche—are ‘‘antece- 
dent to all reflection or combination.”* The paucity through two centu- 
ries of case law on the parenthetical lends further credence to the 
simplicity and power of the concept.” 

And it is precisely that extralegal power that the Framers intended to 
be part of a word-skeptical hermeneutical approach. I take their ultimate 
position on constitutional interpretive strategy to be that whoever fights 
for and wins authoritative status over constitutional meanings—whoev- 
er can articulate them in a way that to each generation of readers makes 
the same cogent sense as they did in framing the document (including 
the parenthetical)—deserves to win his or her way. Their position grants 
power over the text to the individual or group who successfully lays 
claim to it. But the power must be earned, with only partial assistance 
from the legalistic verbalizing they distrusted, through the call to com- 
munal good sense that was their special strength. This is what they ex- 
pected and hoped to see repeated in each generation. 

Faith in language was foreign to them. If it were not, they might have 
asked us to fix in granite the meanings they themselves brought to their 
new text. But they thought this both impossible and unwise. Meanings 
would follow hard upon the text, the result of struggle and compromise. 
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I do not think they particularly expected legislative majorities or any 
other egalitarian, function-oriented process to regulate meaning. In- 
deed, at least if we take The Federalist as authority for the point, they 
envisioned a two-pronged control on majorities, both from the courts 
and from the executive.* A kind of elitism pervades their thinking, hard- 
ly foreign, even to revolutionaries, in the neoclassical eighteenth cen- 
tury.” The “proper guardians of the public weal’’ were to control the 
“transient impulse,’”’ as Hamilton calls it in The Federalist number 71, the 
inevitable divergence from embedded political values that occasionally 
infects majorities. ‘An elective despotism,” Jefferson reminds us, ‘was 
not the government we fought for.”°° Truths, at least constitutional 
truths, are neither majoritarian nor textual. Then where do we find 
them? Like Sundays, they are embedded as “‘ideas’’ in communities. 
Thus, if certain politicians today seek to correct not only the courts’, but 
even the Congress’s, view of the Constitution, the Framers would wish 
them well. That was exactly the function they prescribed for the execu- 
tive branch.*! Such politicians may be wrong (and on the view I’ve been 
expressing here, they are wrong) to insist that the Founders wanted the 
text’s meaning to be fixed forever. But paradoxically, in saying so, they 
are only implementing the interpretive freedom desired by the Foun- 
ders. Those of us who see the Constitution differently have the responsi- 
bility to find our own persuasive parentheticals. We will thus both accept 
the Nietzschean textual ‘constraint’ and recognize that “there is eman- 
cipation in our very bonds.” 
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Following the Rules 
Laid Down: A 
Critique of 
Interpretivism and 
Neutral Principles 


Mark V. Tushnet 


The two leading modern constitutional theories are neutral principles and 
interpretivism. According to the former, ‘the main constituent of the judi- 
cial process is precisely that it must be genuinely principled, resting with 
respect to every step that is involved in reaching judgment on analysis and 
reasons quite transcending the immediate result that is achieved ... [, 
resting] on grounds of adequate neutrality and generality, tested not only 
by the instant application but by others that the principles imply.’”’! Ac- 
cording to the latter, judges ‘should confine themselves to enforcing 
norms that are stated or clearly implicit in the written Constitution.””* Such 
norms are found by interpreting the text, with recourse when necessary to 
the intent of the Framers. These formulations are of course only initial, but 
they state the theories in general terms. Roughly, they tell judges to do 
what the Constitution says and to do that in good faith, and in this way to 
commit themselves to the logical implications of what they decide. 

Interpretivism and neutral principles are closely associated with the 
political philosophy of liberalism.’ Liberalism’s psychology posits a 
world of.autonomous individuals, each guided by his or her own idio- 
syncratic values and goals, none of which can be adjudged more or less 
legitimate than those held by others. In such a world, people exist as 
isolated islands of individuality who choose to enter into relations that 
can metaphorically be characterized as foreign affairs.‘ 

Constitutional theory is essentially a concomitant of liberalism. In a 
world of liberal individualism, the Hobbesian problem of order immedi- 
ately arises. If one person’s values impel that person, for example, to seize 
the property of another, the victim cannot appeal to some supervening 
principle to which the assailant must be committed. Individuals may try 
to protect themselves from assaults on their persons and property by 


Following the Rules Laid Down 193 


arriving at mutual-assistance agreements with others. But if the parties to 
such agreements differ significantly in power, the weaker place them- 
selves at the mercy of the stronger. Hobbes’s solution was to transfer all 
authority to an all-powerful sovereign. Hobbes recognized that such a 
sovereign could itself threaten person and property, but regarded the gain 
in security against attack by all others to be worth the cost of insecurity 
against an attack by the sovereign. Those who understood the dangers of 
unconstrained private power but also feared the unconstrained power of 
the sovereign needed a different solution. The Glorious Revolution and 
John Locke seemed to have provided that solution by placing the sover- 
eign itself under the rule of law. But law, of course, cannot rule on its own; 
it depends on human agents to give it force. In effect, sovereignty was 
diffused: instead of being concentrated in the person of a monarch, it was 
shared between the monarch and the legislature. The monarch in exercis- 
ing his portion of sovereignty would act pursuant to and be constrained by 
the laws enacted by the legislature in exercising its portion of sovereignty. 

The American Revolution eliminated the monarch from sovereignty 
and thereby sharply posed the problem of legislative tyranny. The Fram- 
ers’ solution, according to one view, was a revised version of Locke’s 
diffused sovereignty, in which power was divided among the separate 
branches of government, each of which was expected to restrain the 
others. Yet the separation of powers merely reduced—without eliminat- 
ing—the risk of oppression. Another view assigns a special role to the 
judiciary and to the constraints on power embodied in a written constitu- 
tion. Because the division of power alone was insufficient to reduce the 
risk of tyranny to an acceptable level, the Framers called on the judiciary 
to serve a special function beyond its role in diffusing power: by com- 
manding the judges to enforce constraints that the Constitution placed 
on the other branches, the Framers provided a check on even the few 
instances of tyranny that they thought might slip through the legislative 
and executive processes. 

As long as the judges who enforced the constraints could themselves 
be seen to be somehow removed from self-aggrandizement and political 
contention, the Lockean solution was entirely satisfactory. Over time, 
however, it became clear—as a result, for example, of the first era of sub- 
stantive due process and the legal realists’ destructive rule skepticism— 
that judges no less than legislators were political actors, motivated pri- 
marily by their own interests and values. The Hobbesian problem was 
then seen to recur on a higher level. Its solution lay in the development 
of constitutional theory, which could serve as a constraint on judges by 
providing some standard, distinct from mere disapproval of results, by 
which their performance could be evaluated. 

Interpretivism and neutral principles, as the two leading dogmas of 
modern constitutional theory, are thus designed to remedy a central 
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problem of liberal theory by constraining the judiciary sufficiently to pre- 
vent judicial tyranny. But it turns out that the two theories are plausible 
only on the basis of assumptions that themselves challenge important 
aspects of the liberal world view. Interpretivism attempts to implement 
the rule of law by assuming that the meanings of words and rules are 
stable over extended periods; neutral principles does the same by assum- 
ing that we all know, because we all participate in the same culture, what 
the words and rules used by judges mean. In this way, interpretivism 
and neutral principles attempt to complete the world view of liberalism 
by explaining how individuals may form a society. 

I argue below, however, that the only coherent basis for the requisite 
continuities of history and meaning is found in the communitarian as- 
sumptions of conservative social thought—that, in fact, only these com- 
munitarian assumptions can provide the foundations upon which both 
interpretivism and neutral principles ultimately depend. Conservative 
social thought places society prior to individuals by developing the im- 
plications of the idea that we can understand what we think and do only 
with reference to the social matrix within which we find ourselves. If I 
am correct, the liberal account of the social world is inevitably incom- 
plete, for it proves unable to provide a constitutional theory of the sort 
that it demands without depending on communitarian assumptions that 
contradict its fundamental individualism. 

Interpretivism and neutral principles are two powerful theories, but as 
we shall see, they cannot stand on liberalism’s premises. And conserva- 
tive social thought, because it rejects the individualist premises that 
make constitutional theory necessary, need not develop an alternative 
constitutional theory. The most it must do is elaborate the ways in which 
we are dependent on each other not merely for peace, as Hobbes would 
have it, or for material well-being, as Locke would have it, but also for 
the very conditions under which we can understand and communicate 
with each other and so form ourselves into a society. This chapter does 
not attempt this last task. I do note, though, that just as conservatism 
correctly emphasizes our mutual dependence, liberalism correctly em- 
phasizes our individuality and the threats we pose to each other. It may 
be that we live in a world of tension, in which no unified social theory but 
only a dialogue between liberalism and conservatism is possible. In any 
case, it appears that the construction of a satisfactory constitutional theo- 
ry will be either impossible or unnecessary. 


Interpretivism and Historical Knowledge 


It is commonplace to observe that interpretivism has its roots in Marbury 
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v. Madison, the Supreme Court's first assertion of the power of judicial 
review. In that case the Court thought it essential to decide whether a 
section of the statute organizing the federal court system was consistent 
with the distribution of judicial authority dictated by the Constitution. 
Chief Justice Marshall justified the exercise of the power of judicial re- 
view by a number of arguments, prominent among which was his appeal 
to the idea of a written constitution. According to the chief justice, the 
Constitution was law, albeit supreme law, and thus was to be treated just 
as other legal documents were. Therefore, when the Court was asked to 
determine the meaning of the Constitution, it was to do what it did when 
faced with other legal instruments. This enterprise is characteristically 
“interpretivist’: judges must look both to the words of the document 
and, because such words as “equal protection” and “due process of law” 
are too opaque, to the intent of those who wrote the document. 


A. The External Critique 


For about thirty years, roughly from 1940 to 1970, interpretivism had a bad 
reputation, largely because, allied as it was to politically conservative posi- 
tions, it seemed too vulnerable to external critique. That critique is cap- 
tured by counterposing ‘‘the dead hand of the past’’—interpretivism—to 
the need for “a living Constitution.” That is, a strict adherence to interpre- 
tivism seems to require that we find legislation valid unless it violates val- 
ues that are both old-fashioned and_ seriously outmoded. The 
interpretivist deflects this criticism by invoking the specter of judicial tyr- 
anny. Of course, the response goes, interpretivism does mean that we will 
be subject to the risk that the legislature will develop novel forms of tyran- 
ny. Empirically, however, novelty in tyranny is relatively rare, and be- 
cause the Framers of the Constitution were rather smart, they managed to 
preclude most of the really troublesome forms of tyranny through the 
Constitution they wrote. Some risk of novel forms of tyranny remains, but 
that risk is significantly smaller than the risk of judicial tyranny that would 
arise were we to allow judges to cut free from interpreting the text. In this 
sense, according to the interpretivist, we are indeed better off being bound 
by the dead hand of the past than being subjected to the whims of willful 
judges trying to make the Constitution live. 

This response is, I think, fairly powerful. But it rests in part on an em- 
pirical claim about novelty, a claim that is open to obvious external at- 
tacks. First, the possibilities of innovative legislative tyranny are in fact 
great because the social and material world in which we live has changed 
drastically since 1789. Wiretapping provides a standard example of inno- 
vation that interpretivism can accommodate only with great difficulty. 
The drafters of the Fourth Amendment obviously could not have 
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contemplated wiretapping when they thought about searches. Yet if in- 
terpretivism means that we cannot respond to that kind of innovation, it 
fails to guard against legislative tyranny. Wiretapping is thus a prime 
illustration for the claim that, because of the broader scope of legislative 
action, the domain of innovation in legislative tyranny is more extensive 
than that in judicial tyranny. 

Moreover, if we look to the historical record, we discover that, at least 
according to the interpretivist account, the Framers had a fairly limited 
conception of legislative tyranny. For example, Leonard Levy, the most 
careful recent student of the history of the First Amendment, concludes 
that the Framers did not intend it to prohibit sedition laws, that they 
meant it to prohibit only prior restraints on publication and not subse- 
quent punishment, and that they did not intend the amendment to insu- 
late speech from regulation simply because the speech was political.° 
Similarly, the Bill of Rights provided protection, such as it was, against 
encroachment only by the national government, not by the states. Be- 
cause a genuine interpretivism would thus protect only against limited 
varieties of legislative tyranny, it fails to achieve its objective. When the 
real risks of legislative tyranny are recognized, they appear more serious 
than the prospects of judicial tyranny. 


B. The Internal Critique 


The internal critique cuts deeper; it undermines in several steps the plausi- 
bility of interpretivism as a constitutional theory. The first step is an argu- 
ment that interpretivism must rest on an account of historical knowledge 
more subtle than the naive presumption that past attitudes and intentions 
are directly accessible to present understanding. The second step identi- 
fies the most plausible such account, the view—sometimes called herme- 
neutics—that historical understanding requires an _ imaginative 
transposition of former world views into the categories of our own. The 
third step is an argument that such an imaginative transposition implies 
an ambiguity that is inconsistent with the project of liberal constitutional 
theory (and interpretivism). The project of imaginative transposition can 
be carried through in a number of different ways, with a number of differ- 
ent results, none of which is more “correct’”’ than the others. The existence 
of such an indeterminacy means that interpretivism, unless it falls back on 
nonliberal assumptions, cannot constrain judges sufficiently to carry out 
the liberal project of avoiding judicial tyranny. 


I. Interpretivist History 


We can approach the problems of historical knowledge by noting the 
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standard criticism of “law office’ history. Interpretivism calls for a his- 
torical inquiry into the intent of the Framers. That inquiry is conducted 
by lawyers imbued with the adversary ethic. The standard criticism is 
that lawyers are bad historians because they overemphasize fragmentary 
evidence and minimize significant bodies of conflicting or complicating 
evidence in the service of their partisan goals. 

Though some lawyers surely deploy the kind of history thus criticized, 
interpretivism need not rest on that sort of bad history. But the difficulty 
goes deeper. Interpretivist history requires both definite answers (be- 
cause it is part of a legal system in which judgment is awarded to one 
side or the other) and clear answers (because it seeks to constrain judges 
and thereby to avoid judicial tyranny). The universal experience of his- 
torians, however, belies the interpretivists’ expectations. Where the in- 
terpretivist seeks clarity and definiteness, the historian finds ambiguity. 
I have already mentioned the interpretivist view of the history of the First 
Amendment. But if we were able to sit down for a talk with Thomas 
Jefferson about civil liberties, a good historian will tell us, we would hear 
an apparently confused blend of assertions: libertarian theory, opposi- 
tion to the enactment of sedition laws, the use of sedition laws once in 
office, and so on. Jefferson's “intent’’ on the issue of free speech is noth- 
ing more than this complex set of responses. 


2. Intentions and Liberal Thought 


The interpretivist project requires the discovery and use of unambiguous 
historical facts; the only way that interpretivists can find such facts is to 
embrace what are fundamentally flawed historiographic methods. Un- 
derlying the interpretivists’ reliance on these methods is the view that 
individuals are the primary units of human experience and history and 
that larger social wholes are best understood as aggregates of such indi- 
viduals. From this view, it follows that an individual’s beliefs, intentions, 
and desires have their character independent of, or prior to, the larger 
social and conceptual context in which they occur, a context that the lib- 
eral vision sees as a product of all antecedent individual perspectives. 
The project of the liberal historian thus is to study the historical record 
for evidence of what the intentions and beliefs of historical actors actual- 
ly were. 

On this account, intentions must be real, determinate entities; the in- 
terpretivist must be able to identify and understand specific intentions of 
the Framers with respect to one part of the Constitution or another. I can 
introduce the difficulties with this approach to historical knowledge by 
reference to two recent works on American history. 

Leo Marx’s Machine in the Garden discusses the ways in which 
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Americans thought about technological change. One of Marx’s central 
items of evidence, used to great effect, is a painting of a pastoral scene 
through which a railroad train is peacefully passing.® Marx’s point of 
view suggests that historians cannot reconstruct a world in which rail- 
roads did not exist but everything else remained the same. The existence 
of railroads affected how people thought about their relation to the natu- 
ral world, and those conceptions in turn affected the desire to invest and 
the value placed on growth. As Marx shows, perspectives, beliefs, and 
intentions are thoroughly interwoven with the concrete social and eco- 
nomic realities of their day. Marx’s insight is that the contents or mean- 
ings of beliefs and intentions are shaped by the entire societal context in 
which those beliefs and intentions arise and that they in turn alter. When 
interpretivists presume that they can detach the meanings that the Fram- 
ers gave to the words they used from the entire complex of meanings 
that the Framers gave to their political vocabulary as a whole and from 
the larger political, economic, and intellectual world in which they lived, 
interpretivists slip into the error of thinking that they can grasp historical 
parts without embracing the historical whole. 


3. The Hermeneutical Alternative 


These examples raise doubts about easy acceptance of an interpretivism 
whose theory of historical knowledge presumes that past beliefs and in- 
tentions are determinate and identifiable. Those doubts can be deepened 
by comparing this theory of history to its main rival, the hermeneutical 
tradition.’ In that tradition, historical knowledge is seen as ‘the interpre- 
tive understanding of [the] meanings” that actors give their actions.® The 
historian must enter the minds of his or her subjects, see the world as 
they saw it, and understand it in their own terms. Justice Brandeis’s elo- 
quent opinion in Whitney v. California,’ which recreates one version of 
the world view of the Framers, is the best example in the case law of a 
hermeneutical effort to understand the past. Brandeis’s reconstruction, 
though partial and largely unsupported by specific references to what 
any Framer actually said, does in the end bring us into the Framers’ 
world: 


Those who won our independence believed that the final end of the 
State was to make men free to develop their faculties; and that in its 
government the deliberative forces should prevail over the arbitrary. 
They valued liberty both as an end and as a means. They believed liber- 
ty to be the secret of happiness and courage to be the secret of liberty. 
They believed that freedom to think as you will and to speak as you 
think are means indispensable to the discovery and spread of political 
truth; that without free speech and assembly discussion would be futile; 
that with them, discussion affords ordinarily adequate protection 
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against the dissemination of noxious doctrine; that the greatest menace 
to freedom is an inert people; that public discussion is a political duty; 
and that this should be a fundamental principle of the American gov- 
ernment. They recognized the risks to which all human institutions are 
subject. But they knew that order cannot be secured merely through 
fear of punishment for its infraction; that it is hazardous to discourage 
thought, hope, and imagination; that fear breeds repression; that re- 
pression breeds hate; that hate menaces stable government; that the 
path of safety lies in the opportunity to discuss freely supposed griev- 
ances and proposed remedies; and that the fitting remedy for evil coun- 
sels is good ones. Believing in the power of reason as applied through 
public discussion, they eschewed silence coerced by law—the argument 
of force in its worst form. Recognizing the occasional tyrannies of gov- 
erning majorities, they amended the Constitution so that free speech 
and assembly should be guaranteed.'” 


Here Brandeis recalls to us the Framers’ belief in a republic dominated 
by civic virtue. It matters not very much that their views on specific as- 
pects of governmental design may have differed in detail from Brandeis’s 
reconstruction; what matters is that the Framers designed a government 
that comported with their sense of a world in which civic virtue reigned. 
The significance and the ramifications of this sense are what Brandeis 
strove to capture, and they are what interpretivism, too, must recognize 
to be central. The ways in which people understand the world give 
meaning to the words that they use, and only by recreating such global 
understandings can we interpret the document the Framers wrote. 

The dilemma of interpretivism is that, if it is to rely on a real grasp of 
the Framers’ intentions—and only this premise gives interpretivism its 
intuitive appeal—its method must be hermeneutical, but if it adopts 
a hermeneutical approach, it is foreclosed from achieving the determina- 
cy about the Framers’ meanings necessary to serve its underlying goals. 
The interpretivists’ premise of determinate intentions is essential to their 
project of developing constraints on judges. But the hermeneutical ap- 
proach to historical understanding requires that we abandon this pre- 
mise. In imaginatively entering the world of the past, we not only 
reconstruct it, but—more importantly for present purposes—we also cre- 
atively construct it. For such creativity is the only way to bridge the gaps 
between that world and ours. The past, particularly the aspects that the 
interpretivists care about, is in its essence indeterminate; the interpre- 
tivist project cannot be carried to its conclusion. 

Consider an example. In Brown v. Board of Education the Supreme 
Court said, “In approaching this problem, we cannot turn the clock back 
to 1868 when the [Fourteenth] Amendment was adopted. ... We must 
consider public education in the light of its full development and its pres- 
ent place in American life throughout the Nation.” Chief Justice 
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Warren was not rejecting the use of historical inquiries in constitutional 
law; he was instead approaching the task of discovering the past in a 
hermeneutical way. 

Suppose that we did turn back the clock so that we could talk to the 
Framers of the Fourteenth Amendment. If we asked them whether the 
amendment outlawed segregation in public schools, they would answer 
no. But we could pursue our conversation by asking them what they had 
in mind when they thought about public education. We would find out 
that they had in mind a relatively new and peripheral social institution 
designed (say) to civilize the lower classes. In contrast, they thought that 
freedom of contract was extremely important because it was the founda- 
tion of individual achievement, and they certainly wanted to outlaw ra- 
cial discrimination with respect to this freedom. Returning to 1954 and 
the question for the Court in Brown, we might, in an antic moment, chal- 
lenge the interpretivists with their own weapons. Our hermeneutical en- 
terprise has shown us that public education as it exists today—a central 
institution for the achievement of individual goals—is in fact the func- 
tional equivalent not of public education in 1868, but of freedom of 
contract in 1868. Thus, Brown was correctly decided in light of a herme- 
neutical interpretivism. 

The problem raised by this interpretation of Brown is that the need to 
identify functional equivalents over time necessarily imports significant 
indeterminacy—and therefore discretion—into the interpretivist ac- 
count; alternative hermeneutical accounts of Brown are also possible. 
Consider, for example, the implications of Herbert Wechsler’s argument 
that Brown was problematic because it failed to consider the effect of de- 
segregation on the interest of white parents and students in associating 
only with those of whom they approved.'* A hermeneutical defense of 
that criticism might argue that education today is an important part of 
American civil religion and that it is therefore the secular functional 
equivalent of true religion in 1868. The Framers would certainly have 
considered forced association in churches to be improper; thus, Wechs- 
ler’s point is established. Interpretivists claim that their approach is at 
least able to limit judges, but, by allowing judges to look hermeneutically 
for functional equivalents, interpretivism reintroduces the discretion 
that it was intended to eliminate. 

But the difficulty runs deeper than the indeterminacy of identifications 
of functional equivalents. The hermeneutical tradition tells us that we 
cannot understand the acts of those in the past without entering into 
their mental world. Because we live in our own world, the only way to 
begin the hermeneutical enterprise is by thinking about what in our 
world initially seems like what people in the past talked and thought 
about. Usually we begin with a few areas in which we and they use the 
same rather abstract words to talk about apparently similar things. Thus, 
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we and the Framers share a concern for democracy, human rights, and 
limited government. But as we read what the Framers said about democ- 
racy and limited government, we notice discontinuities: they described 
their polity as a democratic one, for example, when we would think it 
obviously nondemocratic. As we examine this evidence, we adjust our 
understanding and attempt to take account of the “‘peculiarities.’” With a 
great deal of imaginative effort, we can indeed at the end of the process 
understand their world, because we have become immersed in it. But the 
understanding we achieve is not the unique, correct image of the Fram- 
ers’ world. On the contrary, our imaginative immersion is only one of a 
great many possible reconstructions of that segment of the past, a recon- 
struction shaped not only by the character of the past, but also by our 
own interests, concerns, and preconceptions. The imagination that we 
have used to adjust and readjust our understandings makes it impossible 
to claim that any one reconstruction is uniquely correct. The past shapes 
the materials on which we use our imaginations; our interests, concerns, 
and preconceptions shape our imaginations themselves. 

Robert Gordon has offered a similar, but significantly different, ac- 
count of the hermeneutical problem that faces us when we try to uncover 
the world of the Framers: 


The old text will be rendered almost wholly archaic if it can be shown to 
embody a set of conceptions—about human nature, property, virtue, 
freedom, representation, necessity, causation, and so forth—that was a 
unique configuration for its time and in some ways strikingly unlike 
what we believe to be our own. One naturally thinks in this connection 
of the remarkable recent work that has made the thought of this coun- 
try’s founders more intelligible by locating its terminology and major 
preoccupations in a Whig ‘republican’ ideology with a foundation in 
Renaissance political thought. The lawyer who turns to the best avail- 
able perspectives on the thinking behind the American Constitution 
may find herself in the position of the French humanist lawyers who 
hoped to uncover the universal basis for their own jurisprudence by 
freeing the Roman Corpus Juris from medieval corruptions, and then did 
such thorough scholarly work as to persuade many of them of Rome’s 
irrelevance." 


The conclusion for the French lawyers was that Rome was irrelevant, 
and Gordon apparently would have us draw the same conclusion about 
the Framers. In fact, the conclusion for a hermeneutical interpretivism in 
consititutional law is weaker, but more interesting. The gap between the 
Framers and us is not nearly as wide as the gap between Rome and the 
French humanists. The intellectual world of the Framers is one that bears 
some resemblance, which is more than merely genetic, to ours. A herme- 
neutical interpretivism would force us to think about the social contexts 
of the resembiances and dissimilarities. It would lead us not to despair 
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over the gulf that separates the Framers’ world from ours, but rather to 
the crafting of creative links between their ideals and our own. But in 
recognizing the magnitude of the creative component, we inevitably lose 
faith in the ability of interpretivism to provide the constraints on judges 
that liberal constitutional theory demands. 

Nonetheless, the hermeneutical tradition does identify something that 
constitutional theory should take seriously. The point is not, as some 
fanatic adherents of hermeneutical method might have it, that, because 
the world of the past is not the world in which we have developed our 
ways of understanding how others act, we can never understand that 
past world. That view would go too far. We can gain an interpretive un- 
derstanding of the past by working from commonalities in the use of 
large abstractions to reach the unfamiliar particulars of what those ab- 
stractions really meant in the past. The commonalities are what make the 
past our past; they are the links between two segments of a single com- 
munity that extends over time.'t The commonalities are both immanent 
in our history and constructed by us as we reflect on what our history is. 
Interpretivism goes wrong in thinking that the commonalities are greater 
than they really are, but we would go equally wrong if we denied that 
they exist. The task is to think through the implications of our continued 
dedication to the large abstractions when the particulars of the world 
have changed so drastically. That project will lead us to face questions 
about the kind of community we have and want. 


Neutral Principles and the Recognition of Rules 


The hermeneutical tradition suggests that historical discontinuities are 
so substantial that interpretivism must make incoherent claims because 
it can achieve the necessary determinacy of past intentions only at the 
cost of an implausible claim about consistency of meaning across time. 
The theory of neutral principles fails for similar reasons. It requires that 
we develop an account of consistency of meaning—particularly of the 
meaning of rules or principles—within liberal society. Yet the atomistic 
premises of liberalism treat each of us as autonomous individuals whose 
choices and values are independent of those made and held by others. 
These premises make it exceedingly difficult to develop such an account 
of consistent meaning. The autonomous producer of choice and value is 
also an autonomous producer of meaning. 

The rule of law, according to the liberal conception, is meant to protect 
us against the exercise of arbitrary power. The theory of neutral princi- 
ples asserts that a requirement of consistency, the core of the ideal of the 
rule of law, places sufficient bounds on judges to reduce the risk of 
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arbitrariness to an acceptable level. The question is whether the concepts 
of neutrality and consistency can be developed in ways that are adequate 
for the task. My discussion examines various candidates for a definition 
of neutrality, beginning with a crude definition and moving toward more 
sophisticated ones. Yet each candidate suffers from similar defects: each 
fails to provide the kinds of constraints on judges that liberalism re- 
quires. Some candidates seek to limit the results judges might reach, 
others the methods they may use. The supposed substantive bounds 
that consistency imposes on judges, however, are either empty or para- 
sitic on other substantive theories of constitutional law, and the method- 
ological bounds are either empty or dependent on a sociology of law that 
undermines liberalism’s assumptions about society. 


A. Neutral Method 


If neutrality is to serve as a meaningful guide, it must be understood not 
as a standard for the content of principles, but rather as a constraint on 
the process by which principles are selected, justified, and applied. 
Thus, the remaining candidate explications of neutrality all focus on the 
judicial process and the need for ‘neutral application.”” This focus trans- 
fers our attention from the principles themselves to the judges who pur- 
port to use them. 


I. Prospective Application 


What then are methodologically neutral principles? To Wechsler, such 
principles are identified primarily by a forward-looking aspect: a judge 
who invokes a principle in a specific instance commits himself or herself 
to invoking it in future cases that are relevantly identical.!> For example, 
a judge who justifies the holding in Brown v. Board of Education that segre- 
gated schools are unconsitutional by invoking the principle that the state 
may not take race into account in any significant policy decision is there- 
by also committed to holding state-developed affirmative action pro- 
grams unconstitutional. The judge’s interior monologue involves 
specifying the principle about to be invoked, imagining future cases and 
their proper resolution, determining whether those cases are different 
from the present one in any ways that the proposed principle itself says 
are relevant, and asking whether the principle yields the proper results. 
But there is a conceptual problem that robs the very idea of prospective 
neutrality of any normative force. 

Neutral application requires that we be able to identify the principle 
that justified the result in case 1 in order to be sure that it is neutrally 
applied in case 2. This requirement, however, cannot be fulfilled, 
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because there are always a number of justificatory principles available to 
make sense of case 1 and a number of techniques to select the “true” 
basis of case 1. Of course, the opinion in case 1 will articulate a principle 
that purports to support the result. But the thrust of introductory law 
courses is to show that the principles offered in opinions are never good 
enough. And this indefiniteness bedevils—and liberates—not only the 
commentators and the lawyers and judges subsequently dealing with 
the decision; it equally affects the author of the opinion. 

I draw my example from Michael Perry’s discussion of the abortion 
funding cases.!° Perry, in the best recent application of the theory of neu- 
tral principles, attempts to identify the operative principle in Roe v. Wade, 
a highly abstract principle concerning the relationship between govern- 
mental powers and constitutional protections, and to criticize the Court's 
later ruling in Harris v. McRae for inconsistency with that principle. 

In 1973, the Supreme Court held in Roe v. Wade that state criminal stat- 
utes restricting the availability of abortions are unconstitutional.” Seven 
years later, it upheld legislation that denied public funds for abortions to 
those otherwise qualified for public assistance in paying for medical 
care.'§ Perry contends that the abortion funding decision is “plainly 
wrong” because it ‘is inconsistent with the narrowest possible coherent 
reading” of Roe.'? Perry extracts that reading as follows: the Court struck 
down the statutes in Roe because the pregnant woman’s interest in termi- 
nating her pregnancy was adjudged to be weightier than the govern- 
ment'’s interest in preventing the taking of the life of the fetus. According 
to Perry, this conclusion entails that ‘““no governmental action can be 
predicated on the view that ... abortion is per se morally objectiona- 
ble.’’?° Perry’s premise is that government is permitted to use a factor as a 
predicate for restrictive legislation only if that factor is entitled to no con- 
stitutional protection. 

Perry rejects as ‘“‘deeply flawed” and “fundamentally confused’’ the 
position taken by the Court in the funding cases and repeated by Peter 
Westen.?! That position is that Roe barred the government from criminal- 
izing abortions only because criminal sanctions placed an undue burden 
on the woman’s interest in termination of the pregnancy; refusing to 
fund abortions does not similarly burden that interest. Perry claims that 
Roe is coherent only if it precludes the government from taking any action 
predicated on the view that abortion is wrong. To allow the government 
to take such action would force us to the “rather strange”’ position that 
the Constitution simultaneously both permits the government “to estab- 
lish a legal principle” and ‘‘protect[s] a person’s interest in disregarding 
that principle once established.’ 

I confess that I have thought about this supposed paradox as hard as I 
can and that I do not see anything terribly strange about it; whether we 
think the position is strange in fact depends on how we define principles 
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and interests. The governing general principle might be that the govern- 
ment can take all actions predicated on any given moral view except inso- 
far as they unduly burden some individual interest. Perry presumably 
thinks that such a principle is inconsistent with other areas of constitu- 
tional law, for it recognizes a kind of acceptance of civil disobedience that 
is not recognized elsewhere in the Constitution.* But Westen gives the 
example of Coker v. Georgia, in which the Supreme Court held that, al- 
though Georgia could make unaggravated rape—if such there be—a 
crime because it is morally wrong, a state could not constitutionally make 
it a capital offense.** And even if Perry is right in thinking that we do not 
use the principle in other areas, it remains open to say that abortion is 
special because, for example, it imposes on us an agonizing dilemma be- 
tween terminating (potential) life and eliminating unique demands on 
the pregnant woman. It may be that the two horns of this dilemma pose 
problems more difficult than those posed in other areas of constitutional 
law. Thus, if the entire area of abortion is relevantly different from other 
areas of constitutional law, it would not be nonneutral to adopt a special 
rule in abortion cases. 

I have developed the argument this far by accepting Perry’s identifica- 
tion of the “narrowest possible coherent principle’ justifying Roe. But I 
could have directly attacked his specification of the narrowest principle. 
Here are two other candidates: (1) Roe rests on the principle that the state 
may take no action that would strongly influence a woman’s decision to 
have an abortion. (2) Roe rests on the principle that the decision to have 
an abortion is entitled to special constitutional protection, the precise 
contours of which will vary depending on the circumstances. The fund- 
ing cases are arguably consistent with both principles, and, strikingly, 
the first of these principles might make it unconstitutional for a state to 
subsidize abortions. Both principles would of course have to be fleshed 
out before they could be put to work.” But the point is that Perry in fact 
has identified neither the only nor the narrowest principle on which Roe 
could be justified. 

The argument that I have just made can be generalized. At the mo- 
ment a decision is announced, we cannot identify the principle that it 
embodies. Even when we take account of the language of the opinion, 
each decision can be traced to many different possible principles, and we 
often learn the justifying principle of case 1 only when a court in case 2 
states it. Behind the court’s statement of what case 1 meant lies all the 
creativity to which the hermeneutical theory of historical understanding 
directed our attention. When Roe was decided, we might have thought 
that it rested on Perry’s principle, but the funding cases show us that we 
were “wrong” and that Roe ‘‘in fact’’ rested on one of the alternatives 
spelled out above. The theory of neutral principles thus loses almost all 
of its constraining force when neutrality has a prospective meaning. 
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What is left is something like a counsel to judges that they be sincere 
within the limits of their ability. But this formulation hardly provides a 
reassuring constraint on judicial willfulness. 


2. Retrospective Application 


Although Wechsler framed the neutral principles theory in prospective 
terms, it might be saved by recasting it in retrospective terms. The theory 
would then impose as a necessary condition for justification the require- 
ment that a decision be consistent with the relevant precedents. This tack 
links the theory to general approaches to precedent-based judicial deci- 
sion-making in nonconstitutional areas. It also captures the natural way 
in which we raise questions about neutrality. The prospective theory re- 
quires that we pose hypothetical future cases, apply the principle, and 
ask whether the judges really meant to resolve the hypothetical cases as 
the principle seems to require. Because the hypothetical cases have not 
arisen, we cannot know the answer; we can do little more than raise our 
eyebrows, as Wechsler surely did, and emphasize the ‘‘really” as we ask 
the question in a skeptical tone. 

In contrast, the retrospective theory encourages concrete criticism of 
the sort that Perry produced. We need only compare case 2, which is 
now decided, with case 1 to see if a principle from case 1 has been neu- 
trally applied in case 2. But if the retrospective demand is merely that the 
opinion in case 2 deploy some reading of the earlier case from which the 
holding in case 2 follows, the openness of the precedents means that the 
demand can always be satisfied. And if the demand is rather that the 
holding be derived from the principles actually articulated in the relevant 
precedents, differences between case 2 and the precedents will inevita- 
bly demand a degree of reinterpretation of the old principles. New cases 
always present issues different from those settled by prior cases. Thus, 
to decide a new case, a judge must take some liberties with the old 
principles, if they are to be applied at all. There is, however, no princi- 
pled way to determine how many liberties can be taken; hence this sec- 
ond reading of the retrospective approach likewise provides no 
meaningful constraints. 

The central problem here is that, given the difficulty of isolating a sin- 
gle principle for which a given precedent stands, we lack any criteria for 
distinguishing between cases that depart from and those that conform to 
the principles of their precedents. In fact, any case can compellingly be 
placed in either category. Although such a universal claim cannot be vali- 
dated by example, examples can at least make the claim plausible. There- 
fore, the following paragraphs present a case that simultaneously 
departs from and conforms to its precedents. 
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The case is Griswold v. Connecticut, in which the Supreme Court held 
that a state could not constitutionally prohibit the dissemination of con- 
traceptive information or devices to married people.” Griswold relied in 
part on Pierce v. Society of Sisters,2”? which held unconstitutional a require- 
ment that children attend public rather than private schools, and Meyer 
v. Nebraska,”8 which held that a state could not prohibit the teaching of 
foreign languages to young children. In Griswold, the Court said that 
these cases relied on a constitutionally protected interest, conveniently 
labeled “privacy,” that was identical to the interest implicated in the con- 
traceptive case. 

On one view, Griswold tortures these precedents. Both were old-fash- 
ioned due process cases, which emphasized interference “with the call- 
ing of modern language teachers . . . and with the power of parents to 
control the education of their own.’’”’ On this view, the most one can 
fairly find in Meyer and Pierce is a principle about freedom of inquiry that 
is rather narrower than a principle of privacy. Yet of course one can say 
with equal force that Griswold identifies for us the true privacy principle 
of Meyer and Pierce, in the same way that the abortion funding cases 
identify the true principle of Roe v. Wade. Just as hermeneutical interpre- 
tivism emphasizes the creativity that is involved when judges impute to 
the Framers a set of intentions, so the retrospective approach to neutral 
principles must recognize the extensive creativity exercised by a judge 
when he or she imputes to a precedent “the” principle that justifies both 
the precedent and the judge’s present holding. 

Once again the example illustrates a general point. In a legal system 
with a relatively extensive body of precedent and with well-developed 
techniques of legal reasoning, it will always be possible to show how 
today’s decision is consistent with the relevant past decisions. Converse- 
ly, however, it will also always be possible to show how today’s decision 
is inconsistent with the precedents. This symmetry, of course, drains 
“consistency” of any normative content. Just as we were forced to aban- 
don prospective neutrality of application, we are now also forced to 
abandon retrospective neutrality of application as a source of meaningful 
constraints in a mature legal system like ours. 

The difficulties with this variety of neutral principles theory are on a 
par with the problems in understanding interpretivism that were noted 
earlier. Understanding the intentions of the Framers required a special 
kind of creative re-creation of the past; the creativity involved in such a 
re-creation dashed any hopes that interpretivism could effectively con- 
strain judicial decisions, because many alternative re-creations of the 
Framers’ intentions on any given issue are always possible. In the same 
way, the result of the inquiry into retrospective neutral principles theory 
indicates that, though it is possible to discuss a given decision’s consis- 
tency with previous precedents, requiring consistency of this kind 
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similarly fails to constrain judges sufficiently and thereby fails to advance 
the underlying liberal project. 


3. The Craft Interpretation 


This critique of the retrospective-application interpretation points the 
way to a more refined version—what I will term the craft interpreta- 
tion—of the calls of the neutral principles theorists for retrospective con- 
sistency. The failings of this final alternative bring out the underlying 
reasons that the demand for consistency cannot do the job expected of it. 

The preceding discussion has reminded us that each decision reworks 
its precedents. A decision picks up some threads that received little em- 
phasis before, and places great stress on them. It deprecates what 
seemed important before by emphasizing the factual setting of the prece- 
dents. The techniques are well known; indeed, learning them is at the 
core of a good legal education. But they are techniques. This recognition 
suggests that we attempt to define consistency as a matter of craft. When 
push comes to shove, in fact, adherents of neutral principles simply offer 
us lyrical descriptions of the sense of professionalism in lieu of sharper 
characterizations of the constraints on judges. Charles Black, for exam- 
ple, attempts to resolve the question whether law can rely on neutral 
principles by depicting “the art of law” living between the two poles of 
subjective preference and objective validation in much the same way that 
“the art of music has its life somewhere between traffic noise and a tun- 
ing fork—more disciplined by far than the one, with an unfathomably 
complex inner discipline of its own, far richer than the other, with inex- 
haustible variety of resource.’’” The difficulty then is to specify the limits 
to permissible craftiness. One limit may be that a judge cannot lie about 
the precedents—for example, by grossly mischaracterizing the facts. 
And Black adds that “decision [must] be taken in knowledge of and with 
consideration of certainly known facts of public life,” such as the fact that 
segregation necessarily degrades blacks.*! But these limits are clearly not 
terribly restrictive, and no one has suggested helpful others. 

If the craft interpretation cannot specify limits to craftiness, another 
alternative is to identify some decisions that are within and some that are 
outside the limits in order to provide the basis for an inductive and intui- 
tive generalization. As the following discussion indicates, however, it 
turns out that the limits of craft are so broad that in any interesting case 
any reasonably skilled lawyer can reach whatever result he or she wants. 
The craft interpretation thus fails to constrain the results that a reasona- 
bly skilled judge can reach, and leaves the judge free to enforce his or her 
personal values, as long as the opinions enforcing those values are well 
written. Such an outcome is inconsistent with the requirements of 
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liberalism in that, once again, the demand for neutral principles fails in 
any appreciable way to limit the possibility of judicial tyranny. 

The debate over the propriety of the result in Roe v. Wade* illustrates 
this problem. It seems to be generally agreed that, as a matter of simple 
craft, Justice Blackmun’s opinion for the Court was dreadful. The central 
issue before the Court was whether a pregnant woman had a constitu- 
tionally protected interest in terminating her pregnancy. When his opin- 
ion reached that issue, Justice Blackmun simply listed a number of cases 
in which “a right of personal privacy, or a guarantee of certain areas or 
zones of privacy,” had been recognized. Then he said, “This right of 
privacy, whether it be founded in the Fourteenth Amendment's concept 
of personal liberty ... or... in the Ninth Amendment's reservation of 
rights to the people, is broad enough to encompass a woman’s decision 
whether or not to terminate her pregnancy.’ And that was it. I will 
provisionally concede that this ‘‘argument” does not satisfy the require- 
ments of the craft. 

But the conclusion that we are to draw faces two challenges: it is either 
uninteresting or irrelevant to constitutional theory. Insofar as Roe gives 
us evidence, we can conclude that Justice Blackmun is a terrible judge. 
The point of constitutional theory, though, would seem to be to keep 
judges in line. If the result in Roe can be defended by judges more skilled 
than Justice Blackmun, the requirements of the craft would mean only 
that good judges can do things that bad judges cannot without subject- 
ing themselves to professional criticism. For example, John Ely argues 
that, although Roe is beyond acceptable limits, Griswold is within them, 
though perhaps near the edge.* Justice Douglas’s opinion for the Court 
in Griswold identified a number of constitutional provisions that in his 
view explicitly protected one or another aspect of personal privacy. The 
opinion then noted that the Court had in the past protected other 
interests closely related to those expressly protected. By arguing that 
those “penumbral” interests overlapped in the area of marital use of 
contraceptives, Justice Douglas could hold the challenged statute 
unconstitutional. 

If Griswold is acceptable, we need only repeat its method in Roe. In- 
deed, Justice Douglas followed just that course in a brilliant concurring 
opinion.* And even if Griswold’s logic is rejected, skilled lawyers could 
still rewrite Roe to defend Justice Blackmun’s outcome. There is in fact a 
cottage industry of constitutional law scholars who concoct revised opin- 
ions for controversial decisions. Thus, the craft interpretation of neutrali- 
ty in application is ultimately uninteresting for reasons that we have 
already seen. At most it provides a standard to measure the competence 
of judges, a standard that by itself is insufficient to constrain adequately 
the risk of tyranny. 

The other difficulty with the craft interpretation runs deeper. Craft 
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limitations make sense only if we can agree what the craft is. But consid- 
er the craft of ‘“writing novels.” Its practice includes Trollope writing The 
Eustace Diamonds, Joyce writing Finnegan’s Wake, and Mailer writing The 
Executioner’s Song.*° We might think of Justice Blackmun’s opinion in Roe 
as an innovation akin to Joyce’s or Mailer’s. It is the totally unreasoned 
judicial opinion. To say that it does not look like Justice Powell’s decision 
in some other case is like saying that a cubist “ portrait’ does not look like 
its subject as a member of the Academy would paint it. The observation 
is true, but irrelevant both to the enterprise in which the artist or judge 
was engaged and to our ultimate assessment of his product. 


B. Rules and Institutions 


We can now survey our progress in the attempt to define ‘neutral princi- 
ples.’’ Each proposed definition left us with judges who could enforce 
their personal values unconstrained by the suggested version of the neu- 
trality requirement. Some of the more sophisticated candidates, such as 
the craft interpretation, seemed plausible because they appealed to an in- 
tuitive sense that the institution of judging involves people who are guid- 
ed by and committed to general rules applied consistently. But the very 
notions of generality and consistency can be specified only by reference to 
an established institutional setting. We can know what we mean by “‘act- 
ing consistently’ only if we understand the institution of judging in our 
society. Thus, neutral principles theory proves unable to satisfy its de- 
mand for rule-guided judicial decision-making in a way that can constrain 
or define the judicial institution; in the final analysis, it is the institution— 
or our conception of it—that constrains the concept of rule-guidedness. 

Consider the following multiple-choice question: “Which pair of num- 
bers comes next in the series 1, 3, 5, 7? (a) 9, 11; (b) 11, 13; (c) 25, 18.” It is 
easy to show that any of the answers is correct. The first is correct if the 
rule generating the series is ‘‘list the odd numbers”; the second is correct 
if the rule is “‘list the odd prime numbers”; and the third is correct if a 
more complex rule generates the series. Thus, if asked to follow the un- 
derlying rule—the ‘principle’ of the series—we can justify a tremen- 
dous range of divergent answers by constructing the rule so that it 
generates the answer that we want. As the legal realists showed, this 
result obtains for legal as well as mathematical rules. The situation in law 
might be thought to differ, because judges try to articulate the rules they 
use. But even when an earlier case identifies the rule that it invokes, only 
a vision of the contours of the judicial role constrains judges’ under- 
standing of what counts as applying the rule. Without such a vision, 
there will always be a diversity of subsequent uses of the rule that could 
fairly be called consistent applications of it. 
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There is, however, something askew in this anarchic conclusion. After 
all, we know that no test-maker would accept (c) as an answer to the 
mathematical problem; and indeed we can be fairly confident that test- 
makers would not include both (a) and (b) as possible answers, because 
the underlying rules that generate them are so obvious that they make 
the question fatally ambiguous. Another example may sharpen the 
point. The examination for those seeking drivers’ licenses in the District 
of Columbia includes this question: ‘‘What is responsible for most auto- 
mobile accidents? (a) The car; (b) the driver; (c) road conditions.’’ Anyone 
who does not know immediately that the answer is (b) does not under- 
stand what the testing enterprise is all about. 

In these examples, we know something about the rule to follow only 
because we are familiar with the social practices of intelligence testing 
and drivers’ education. That is, the answer does not follow from a rule 
that can be uniquely identified without specifying something about the 
substantive practices. Similarly, although we can, as | have argued else- 
where, use standard techniques of legal argument to draw from the de- 
cided cases the conclusion that the Constitution requires socialism,*” we 
know that no judge will in the near future draw that conclusion. But the 
failure to reach that result is not ensured because the practice of ‘‘follow- 
ing rules” or neutral application of the principles inherent in the decided 
cases precludes a judge from doing so. Rather, it is ensured because 
judges in contemporary America are selected in a way that keeps them 
from thinking that such arguments make sense. This branch of the argu- 
ment thus makes a sociological point about neutral principles. Neither 
the principles nor any reconstructed version of a theory that takes fol- 
lowing rules as its focus can be neutral in the sense that liberalism re- 
quires, because taken by itself, an injunction to follow the rules tells us 
nothing of substance. If such a theory constrains judges, it does so only 
because judges, before they turn to the task of finding neutral principles 
for the case at hand, have implicitly accepted some image of what their 
role in shaping and applying rules in controverted cases ought to be. 


Conclusion 


The critiques of interpretivism and neutral principles have each led to 
the same point. To be coherent, each theory requires that our under- 
standings of social institutions be stable. Interpretivism requires that 
judges today be able to trace historical continuities between the insti- 
tutions the Framers knew and those that contemporary judges know. 
The theory of neutral principles requires that judges be able to rely 
on a shared conception of the proper role of judicial reasoning. The 
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critiques have established that there are no determinate continuities 
derivable from history or legal principle. Rather, judges must choose 
which conceptions to rely on. Their choice is constrained, but ex- 
plaining the constraints demands a sociological explanation of the 
ways in which the system within which they operate is deeply en- 
trenched and resistant to change. If this sociological explanation is to 
have not merely descriptive validity, but normative force as well, we 
find ourselves drawn into the domain of conservative social theory, 
in which variable individual conceptions are seen to be derivative 
from—and subsidiary to—an underlying societal perspective. 

The problem faced by both judge and constitutional theorist is how to 
find or construct the requisite shared conceptions. This problem is analo- 
gous to the interpretive difficulties that confront us in many aspects of 
our social experience. Consider an ordinary conversation between two 
people. Alice hears Arthur use the word arbogast. She thinks she knows 
what he means, but as the conversation continues Alice realizes that Ar- 
thur is using the word in a way that comes to seem a little strange. She 
interrupts, so that Arthur can explain what he means. But things get 
worse. His explanation shows that his entire vocabulary rests on the way 
that he has lived until that moment. Because Arthur’s life is by definition 
different from Alice’s, Alice finds herself left with only an illusory under- 
standing of what Arthur says. Her task is then to identify the point at 
which she can, so to speak, think her way into Arthur's life, so that she 
can understand what he means through understanding how he has de- 
veloped. In this story, ‘understanding what Arthur means when he says 
‘arbogast’ ” plays the role of ‘following the rule in Roe v. Wade”’ or ‘‘re- 
maining faithful to the Framers’ meaning of ‘due process.’ ”” 

The question in each case is how to overcome the gaps that reflection 
has revealed. Of course, we go along each day with some taken-for- 
granted understandings of the world. But anyone can disrupt what is 
taken for granted simply by placing it in question. Courts are institutions 
in which challenges to the taken-for-granted may be made as a matter of 
course, and the individualist premises of the liberal vision both make 
such challenges inevitable and demand that they be heard. But if society 
is to be stable, those challenges must be rebuffed in ways that preserve 
the shared societal understandings. 

Here the parable of the conversation is central. As experience has 
taught us, Alice and Arthur need not give up in despair; if they keep 
talking, they can build bridges between their two idiosyncratic dialects. 
Just as the historian can understand the past through hermeneutical 
efforts, so can we understand each other by creating a community of 
understanding. But the parable also reminds us that we cannot assume 
that people who talk to each other are part of such a community merely 
because they seem to be speaking the same language. Similarly, 
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communities of understanding are not defined by geographical bound- 
aries or by allegiance to a single constitution. They are painstakingly 
created by people who enter into certain kinds of relations and share 
certain kinds of experiences. 

Some have argued that such relations demand complete equality of 
power and of access to material resources; others identify the requisite 
experiences as confrontations with scarcity or similar natural kinds of 
human experience. For my purposes, I need not identify exactly what 
the prerequisites for a community of understanding are. It is enough 
simply to recognize that we must develop a shared system of meanings 
to make either interpretivism or neutral principles coherent. But in de- 
veloping such a system, we will destroy the need for constitutional theo- 
ry, predicated as that need is on liberal individualism; the problem 
identified by Hobbes, Locke, and liberal thought in general disappears in 
a society in which such a shared understanding exists. In the end we 
may decide to retrieve individualism in order to reaffirm its insistence on 
the otherness of other people, but we can do so only after we have 
thought through the implications of our dependence on each other. 
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Against Formalism: 
Chickens and Rocks 


Walter Benn Michaels 


It may seem odd and even a little perverse to entitle an essay ‘Against 
Formalism’”’ when we are supposed years ago to have gone beyond for- 
malism at a time when what we were against was interpretation. But, as 
we may recall, Geoffrey Hartman’s conclusions in that famous essay 
were skeptical: ““[T]o go beyond formalism is as yet too hard for us,”’ he 
wrote, “and may even be ... against the nature of understanding.”! 
And, of course, Susan Sontag was far from arguing against formalist crit- 
icism; her only complaint was that it wasn’t formalist enough. What we 
needed, she thought, was criticism of the “sort that dissolves considera- 
tions of content into those of form.’’” It must have seemed to some read- 
ers even then that we had already had quite a lot of that — in any event, 
we have had a great deal of it since. But it is not really my purpose in this 
essay to take up lines of argument suggested by either Sontag or Hart- 
man; that is, | don’t mean to argue either for or against that kind of criti- 
cism we usually call formalist. What I want to question is not so much a 
kind of criticism as an account of meaning, an account of meaning which 
is held, I think, not only by avowedly formalist critics but by many critics 
who are far from thinking of themselves as formalists and indeed by 
many who are not critics at all but who are nevertheless concerned with 
the nature of language and of texts. 

There is, however, a real connection between formalist criticism and 
what I am calling the formalist account of meaning. This connection 
has surfaced most obviously in the debate over intention that has for so 
long been prominent among the theoretical issues of modern American 
literary criticism. The central text in this debate, the text which began it 
and for some readers ended it, is, of course, Wimsatt and Beardsley’s 
“The Intentional Fallacy.’’ The central thesis of this essay was that “the 
intention of a literary artist qua intention is neither a valid ground for 
arguing the presence of a quality or meaning in a given instance of his 
literary work nor a valid criterion for judging the value of that work.” 
And the debate which followed this assertion has usually (and quite 
naturally) taken the form of arguments for or against the proposition 


Against Formalism: Chickens and Rocks 215 


that knowledge of the author's intention is relevant to the determina- 
tion of what his poem or novel means. And yet, this way of putting the 
question is somewhat misleading, for as constant as Wimsatt and 
Beardsley were in denying the relevance of authorial intention to inter- 
pretation, they were at least equally constant in denying one aspect of 
their denial. As “Mr. Beardsley and I were careful to point out. . .,” 
Wimsatt wrote in 1968, ‘interpretation apparently based upon an au- 
thor’s ‘intention’ often in fact refers to an intention as it is found in, or 
inferred from, the work itself. Obviously the argument about intention 

. is not directed against such instances.’’ 

Charges that Wimsatt wished to ignore the author's intention or that 
he misunderstood the “intentional’’ nature of the poetic object thus seem 
a little beside the point. The central thrust of his position was not com- 
pletely to deny the relevance of authorial intention but rather to limit 
what would be allowed to count as evidence of that intention to the work 
itself. As such, the polemic against intention was part of the more broad- 
ly formalist polemic against discussion of the aesthetic object in what 
were perceived as fundamentally nonaesthetic terms (historical, bio- 
graphical, psychological, etc.). The poem was to be regarded as an au- 
tonomous object and to be studied, in the famous phrase, ‘’as a poem 
and not another thing.” Seen in this light, it is, of course, very tempting 
to equate American formalism with a kind of (high-minded) aestheti- 
cism, but it is at the same time worth noting that the modern insistence 
on the determinate and autonomous status of the text itself has been by 
no means confined to aesthetics. In fact, some thirty years before the 
publication of “The Intentional Fallacy,’’ Judge Learned Hand was writ- 
ing, in language remarkably similar to Wimsatt’s, as follows: 


A contract has, strictly speaking, nothing to do with the personal or 
individual intent of the parties. A contract is an obligation attached by 
the mere force of law to certain acts of the parties, usually words, which 
ordinarily accompany and represent a known intent. If, however, it 
were proved by twenty bishops that either party, when he used the 
words, intended something else than the usual meanings which the law 
imposes upon them, he would still be held, unless there were some 
mutual mistake, or something else of the sort.‘ 


The point in law has, of course, nothing to do with the aesthetic status of 
contracts. It was rather an attempt to guarantee the objectivity of the con- 
tract by ensuring that both parties would be bound to what the words 
themselves said and not to anyone’s “subjective” or ‘private’ interpre- 
tation of what the words meant. Thus we find the primary tenet of liter- 
ary formalism — that study be confined to the text itself — anticipated in 
a context utterly removed from any aesthetic concerns and associated not 
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with a New Critical retreat to the ivory tower but with the interpretive 
demands of the marketplace. 

In contract law, one of the primary ways in which the integrity of the 
text is protected is by something called the parol evidence rule, which in 
the Restatement of Contracts reads as follows: “the integration of an agree- 
ment makes inoperative to add to or to vary the agreement all contempo- 
raneous oral agreements relating to the same subject matter; and also. . . 
all prior written or oral agreement relating thereto” (section 237). The 
force of this rule is clear enough; it is designed to ensure objectivity by 
providing a public standard of accountability. Since, in Justice Holmes’s 
words, ‘‘the making of a contract depends . . . not on the parties having 
meant the same thing but on their having said the same thing,’ the parol 
evidence rule ensures that evidence of one party’s subjective intent will 
not be introduced in order to alter the objective meaning of the contract 
itself, what the contract says. There are, however, exceptions to this rule. 
Extrinsic evidence is not admissible “if the written words are themselves 
plain and clear and unambiguous,” but if the contract is itself vague or 
ambiguous, then extrinsic evidence will often be admitted to clear up the 
vagueness or resolve the ambiguity. The evidence serves not to vary the 
contract but to help the judge in interpreting it. 

This interpretive scenario sounds reasonable enough, but, in fact, as 
the late Arthur L. Corbin argued, it is highly misleading, depending as it 
does on the implicit and in Corbin’s view mistaken assumption that qual- 
ities like ambiguity and clarity are intrinsic properties of texts. A judge’s 
decision as to whether or not a contract is ambiguous must inevitably be 
itself based on extrinsic evidence, Corbin argued, because ‘‘no man can 
determine the meaning of written words by merely gluing his eyes with- 
in the four corners of a square paper. . . . when a judge refuses to consid- 
er relevant extrinsic evidence on the ground that the meaning of the 
words is to him plain and clear, his decision is formed by and wholly 
based upon the completely extrinsic evidence of his own personal educa- 
tion and experience.’’° In support of this view, Corbin cited the example 
of Frigaliment Importing Co. v. B.N.S. International Sales Corp. (190 F. 
Supp. 116 [S.D.N.Y. 1960]). 

The question in this case was the meaning of a contract in which a New 
York company called B.N.S. (the defendant) undertook to sell to a Swiss 
company called Frigaliment (the plaintiff), among other things, 75,000 
lb. of U.S. fresh frozen chicken at a price of $33 per 100 lb. When the 
chickens arrived in Switzerland, the plaintiff was dismayed and out- 
raged to discover that they were not the young “fryers” and ‘‘roasters”’ 
he had anticipated but were instead old “stewing chickens” or “fowl.” 
According to the plaintiff and to witnesses on his behalf, the word chicken 
had a particular trade usage; it could mean a “broiler, a fryer, or a roast- 
er” but not a stewing chicken. Hence, the plaintiff claimed, he had every 
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right to expect, according to the terms of the contract, that he would be 
sent fryers and/or roasters, not stewing chickens. The defendant main- 
tained, however, that being new to the chicken business he was not fa- 
miliar with such usage and that, furthermore, such usage was by no 
means universal even in the trade. Among the witnesses called on behalf 
of the defendant was a Mr. Weininger, the operator of a chicken eviscer- 
ating plant in New Jersey, who testified, ‘Chicken is everything except a 
goose, a duck, and a turkey. Everything is a chicken but then you have to 
say, you have to specify which category you want or that you are talking 
about.” The defendant thus maintained that it had every right to under- 
stand chicken to mean, among other things, stewing chicken, and so con- 
tended that it had complied with the terms of the contract. 

The question was thus, as the judge put it, “What is chicken?” And, he 
wrote, ‘since the word ‘chicken’ standing alone is ambiguous,” it was 
clearly relevant to admit extrinsic evidence as an aid to interpretation. 
From the theoretical standpoint, then, this case is a clear illustration of 
the parol evidence rule. The written word (chicken) is not “plain and clear 
and unambiguous,” hence extrinsic evidence is appropriate. But what is 
it about the word chicken that is ambiguous? Chicken is not, after all, an 
example of lexical ambiguity; in fact, from the standpoint of the diction- 
ary, chicken seems a more than usually precise word. If, to take a common 
example, someone tells you that he has spent the morning at the bank, 
you might reasonably (from a lexical standpoint) wonder whether he 
means the river or the First National. But if he tells you that he likes or 
doesn’t like chicken you are likely to feel, and with reason, that you have 
some fairly concrete information about his dietary habits. If, then, the 
word chicken ‘‘standing alone’ is ambiguous, it is not because chicken is a 
particularly ambiguous word. 

In fact—and this is Corbin’s central point—the judge’s sense that chick- 
en is ambiguous derives not from the word as it stands alone but from the 
extrinsic evidence of conflicting meanings. There is a problem with chick- 
en not because it is itself ambiguous or, as some commentators have writ- 
ten, ‘‘vague,”’ but because it is in dispute. The word chicken, standing 
alone, in itself, is neither ambiguous nor vague (nor clear nor precise) 
and the contract isn’t either. To see this clearly, we have only to imagine 
some alternative sets of circumstances: suppose the defendant had been 
an old hand at the chicken business and had, like the plaintiff, regularly 
employed the trade usage in question. Or suppose the plaintiff had been 
a newcomer also and like the defendant ignorant of trade usage, under- 
standing by chicken just a kind of fowl. In both cases, the meaning of the 
contract would have been plain and clear, with its clarity deriving not 
from less ambiguous or more explicit language (since the language in 
both cases is identical) but from shared understandings or what Corbin 
calls “undisputed contexts.” And, of course, the meaning of the contract 
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made by the neophytes would have been plainly and clearly different 
from the meaning of the contract made by the old chicken hands, al- 
though again the words would have been the same. 

The moral Corbin draws from this story is essentially that the parol 
evidence rule must be liberally understood. “All rules of interpreta- 
tion .. .” he writes, ‘‘are mere aids to the court . . . in ascertaining and 
enforcing the intention of the parties.’’”” Evidence of these intentions can 
therefore never be irrelevant. But this does not mean that extrinsic evi- 
dence is always admissible. For “the courts are always correct when they 
say that they must not by interpretation alter or pervert the meaning and 
intention of the parties,’’* hence, “[w]hen two parties have made a con- 
tract and have expressed it in a writing to which they have both assented 
as the complete and accurate integration of that contract, evidence, 
whether parol or otherwise, of antecedent understandings and negotia- 
tions will not be admitted for the purpose of varying or contradicting the 
writing.’’? Thus, where the Restatement admits extrinsic evidence only in 
the case of an ambiguity in the contract itself, Corbin would have re- 
quired no such prima facie ambiguity. He insisted rather that ambiguity 
is itself a product of extrinsic evidence, and so would have allowed ex- 
trinsic evidence at all times so long as it was for the purpose of interpreta- 
tion and not contradiction. ‘Contradiction, deletion, substitution: these 
are not interpretation.’’! 

As a revision of the Restatement, this formulation seems once again rea- 
sonable enough but in fact it founders on almost exactly the same terms. 
For it is reasonable to insist that we allow extrinsic evidence for the pur- 
pose of interpreting but not for the purpose of contradicting or varying a 
contract only if we can make some neutral distinction between ‘‘inter- 
preting’” and “varying,” some distinction which does not already in- 
volve a commitment to a particular interpretation. But this, as Corbin 
himself had shown, is what we can never do. We can only decide 
whether or not extrinsic evidence will vary the writing after we have de- 
cided what the writing means, and our decision about what the writing 
means is itself dependent on some form of extrinsic evidence, if only that 
of our own experience. We cannot therefore refuse to admit extrinsic evi- 
dence on the grounds that it will tend to vary the meaning of the contract 
without having already admitted extrinsic evidence in deciding what 
that meaning is. The distinction between interpretation and variation 
cannot be understood as the neutral and principled distinction Corbin 
wanted it to be. Interpreting and varying both involve extrinsic catego- 
ries — the only difference between them is that evidence which accord- 
ing to the judge tends to serve “the purpose of varying or contradicting 
the writing’’ will be evidence for an interpretation the judge does not 
share — which is why it seems to him to vary or contradict the writing. 
Corbin’s insistence that judges refuse to admit evidence that will vary 
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the text then becomes an exhortation to interpret correctly instead of in- 
correctly and, as such, has no methodological significance whatsoever. 

That Corbin could have been unaware of this contradiction may seem 
implausible, but actually this kind of blindness on this particular issue is 
by no means uncommon. In another celebrated case, Pacific Gas and Elec- 
tric Co. v. G.W. Thomas Drayage and Ry. Co. (442 P.2d 641 [1968]), an opin- 
ion by Chief Justice Traynor of the California Supreme Court reversed a 
lower court decision on the grounds that it illegitimately excluded rele- 
vant extrinsic evidence. ‘‘Although,”’ Traynor wrote, ‘extrinsic evidence 
is not admissible to add to, detract from, or vary the terms of a written 
contract, these terms must first be determined before it can be decided 
whether or not extrinsic evidence is being offered for a prohibited pur- 
pose.” This sentence sits squarely on both sides of Corbin’s fence. On 
the one hand, it asserts that the terms of a contract must not be altered by 
evidence which is extrinsic to the contract; on the other hand, it asserts 
that what the terms of a contract are can only be discovered by the use of 
evidence extrinsic to the contract. The implication is that while we must 
recognize the importance of extrinsic evidence (since to interpret a text is 
always to invoke some form of extrinsic evidence), we must still insist on 
a principled way of distinguishing between relevant extrinsic evidence 
(which will help us toward a correct interpretation) and irrelevant extrin- 
sic evidence (which will serve to vary the contract). But, on Traynor’s 
own terms, there can in principle be no such principle. Relevant evi- 
dence will be evidence that supports the interpretation we hold. Irrele- 
vant evidence will be evidence that supports an interpretation with 
which we disagree. 

Traynor’s criticism of the trial court is thus double-edged. “Having de- 
termined that the contract had a plain meaning,”’ he writes, “‘the court 
refused to admit any extrinsic evidence that would contradict its inter- 
pretation.” Asa criticism of the implicit claims made by the trial court for 
its own interpretation, this is perfectly valid, because the trial court 
maintained that the meaning of the contract was intrinsically clear, inde- 
pendent of any extrinsic evidence, and so refused to allow any extrinsic 
evidence. Traynor’s criticism is thus directed against the trial court’s ac- 
count of what a “plain meaning” is. But if we replace the trial court's 
account of plain meaning with Corbin’s and Traynor’s, Traynor’s criti- 
cism ceases to be a criticism at all and becomes instead an account of 
what every judge must always do. Whenever a court refuses to allow 
extrinsic evidence on the grounds sanctioned by Corbin and Traynor 
(that the evidence serves not to interpret but to vary the contract), the 
court will of necessity have already decided what the contract means. 
And having decided what the contract means, the evidence the court 
refuses to admit will of course be evidence that contradicts its interpreta- 
tion. Corbin and Traynor both see that a text can have no meaning, plain 
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or otherwise, independent of extrinsic evidence, but then they both 
imagine that a court can distinguish between evidence which will be a 
legitimate aid to interpretation and evidence which won’t without hav- 
ing already reached an interpretation. But it can’t and because it can’t the 
parol evidence rule, no matter how liberally we construe it, is doomed to 
circularity. It can never provide a neutral procedure for deciding what 
extrinsic evidence should be admitted and what shouldn’t; it can only 
provide an after-the-fact justification for excluding the evidence that 
seems to contradict the court’s interpretation. 

Literary criticism, needless to say, has no parol evidence rule to guar- 
antee the text’s autonomy, but the text has managed quite nicely on its 
own. The major thrust of ‘The Intentional Fallacy’’ was, as we have 
seen, to establish the priority of the text, insisting simultaneously on the 
intrinsic and objective character of meaning. The formal study of ‘‘the 
text itself,”” wrote Wimsatt and Beardsley, ‘‘is the true and objective way 
of criticism.’”'' And, in fact, even some of the strongest arguments 
against Wimsatt and Beardsley have turned out to share some of their 
most important assumptions. A neat example of this phenomenon is 
E.D. Hirsch’s seminal ‘‘Objective Interpretation,” an argument against 
what Hirsch saw (in 1960) as the inevitable relativism of formalist criti- 
cism and in support of the proposition that meaning is “permanent” and 
“self-identical” and that ‘’[t]his permanent meaning is, and can be, noth- 
ing other than the author’s meaning.’”’* One of Hirsch’s more persuasive 
examples of the relevance of authorial intention and of the necessity to 
go outside the text in the effort to discover that intention is the critical 
controversy over Wordsworth’s “A Slumber Did My Spirit Seal.” The 
poem reads as follows: 


A slumber did my spirit seal; 
I had no human fears: 

She seemed a thing that could not feel 
The touch of earthly years. 


No motion has she now, no force; 
She neither hears nor sees; 

Rolled round in earth’s diurnal course, 
With rocks, and stones, and trees. 


Hirsch cites two conflicting interpretations. One emphasizes the po- 
et’s “ ‘agonized shock’ ” at Lucy’s death, his horrified “ ‘sense of the 
girl’s falling back into the clutter of things . . .chained like a tree to one 
particular spot, or . . .completely inanimate like rocks and stones.’ ’” The 
other suggests that the poem climaxes not in horror but in two lines of 
“ ‘pantheistic magnificence.’ ” Lucy’s fate is consoling not shocking be- 


cause she “ ‘is actually more alive now that she is dead . . .she is now a 
part of the life of nature.’ ’’ These two critics, Cleanth Brooks and F.W. 


Against Formalism: Chickens and Rocks 221 


Bateson, agree that Lucy is one with the rocks and stones but they disa- 
gree on what exactly is implied by oneness with rocks. The issue, as the 
judge in Frigaliment v. B.N.S. might have said, is “What is a rock?” Toa 
pantheist, of course, rocks are living things, participants, as Bateson 
says, in “‘the sublime processes of nature,” and if Lucy is rolling around 
with them she is fairly well off. To almost everyone else, however, rocks 
are, in Brooks’s words, ‘‘completely inanimate,’’ and Lucy’s kinship 
with them is indeed unfortunate. The question “What is a rock?” can 
thus only be answered convincingly once we know whether or not 
Wordsworth was a pantheist. It cannot be answered by the text itself 
because the text, as Hirsch notes, permits both interpretations. The avail- 
able historical evidence, however, seems to indicate that in 1799 (when 
the poem was written) Wordsworth probably regarded rocks not, ac- 
cording to Hirsch, as “inert objects,’’ but as ‘‘deeply alive, as part of the 
immortal life of nature.” Thus, he concludes, until and unless we uncov- 
er ‘some presently unknown data,” we are entitled to conclude that 
Bateson’s optimistic reading of the poem is more correct than Brooks’s 
pessimistic one. 

This interpretive procedure is clearly similar to the legal procedure in 
cases which are understood to fall within the province of the parol evi- 
dence rule. The text itself is ambiguous (Hirsch prefers the term indeter- 
minate, pointing out quite rightly that in literary criticism ambiguity 
tends to signify not the reader’s inability to decide what the text means 
but the author’s intention to have it mean more than one thing) — no 
matter how carefully we read, we cannot decide whether chicken means 
fryer or stewing chicken or both, whether rocks are alive or dead. Thus 
we turn to extrinsic evidence to make explicit which of the text’s implicit 
meanings is correct. But to formulate the problem and its solution in 
these terms is also, I think, to point toward what is wrong with this ac- 
count. For one thing, as we have already seen, the decision that a text is 
ambiguous cannot be made prior to the introduction of extrinsic evi- 
dence. And for another thing, while seeming to recognize and take into 
account the difficulty of interpreting a text on its own terms, Hirsch in 
fact demonstrates exactly the same kind of confidence with regard to in- 
trinsically meaningful extrinsic evidence that the formalist has with re- 
gard to the text. 

This sounds more paradoxical than it is. Imagine, for example, that 
rummaging through Dove Cottage, some diligent researcher were to 
come up with a letter dated February 1799 from Wordsworth to Cole- 
ridge, ending with the customary salutations, wish-you-were-here, etc., 
and thena P.S.: “I have definitely become a pantheist.’’ Such a discovery 
of ‘‘new data’”” would seem on the face of it to end the matter. Bateson 
would be proven right; Brooks, if he were in a generous mood, might 
send him a congratulatory telegram. But it requires little more than a 
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glancing familiarity with the academic (or any other) world to recognize 
the utopian character of this scenario. Rather we can imagine supporters 
of the ‘dead rocks’ thesis maintaining that the postscript was not evi- 
dence of Wordsworth’s pantheism but was in fact ironic, and hence was 
evidence of his skepticism in regard to the fundamental sentimentality of 
the pantheistic view of nature. The whole Lucy cycle, they might claim, 
insists on the inevitability of loss, on an ‘‘asceticism’’ which is the very 
denial of pantheistic ‘‘mysticism.”” How then could any critic take seri- 
ously such a disingenuously naive declaration of faith? In short, not only 
would the argument over the poem be simply reproduced in an argu- 
ment over the postscript, but now the poem would be cited as extrinsic 
evidence to clear up the ambiguity of the text itself, the postscript. 

The point of this example is not to suggest that, even in the face of 
incontrovertible evidence, people will stubbornly maintain their own po- 
sitions but rather to call into question the notion of incontrovertible evi- 
dence. Or, in the terms we have been using, to suggest that explicitness 
is a function not of language but of agreement. The problem with rock, 
like the problem with chicken, is not that it is vague or ambiguous but that 
it is in dispute. Such a problem cannot be resolved by an appeal to words 
which are in themselves less vague or ambiguous (there are no such 
words); it can only be resolved by an appeal to words which are not in 
dispute. If we agree that ‘‘Iama pantheist’’ meant that Wordsworth was 
indeed a pantheist, then our dispute over the meaning he attached to the 
word rock will be at an end. If we don’t, it won’t. The process of adjudica- 
tion thus depends not on words which have plain meaning and can be 
used as touchstones against which to measure words whose meanings 
are not so plain. It depends instead on what Corbin calls ‘undisputed 
contexts,’’ agreement on the meaning of one piece of language which can 
then compel agreement on the meaning of another. No text by itself can 
enforce such an agreement, because a ‘‘text by itself’”’ is no text at all. 

To claim, then, as I do, that the phrase ‘’the text itself’’ is oxymoronic is 
to argue not that formalism is undesirable and that we should stop being 
formalists but that formalism is impossible and that no one ever has been 
a formalist. To read is always already to have invoked the category of the 
extrinsic, an invocation that is denied, as I suggested earlier, not only by 
avowedly formalist critics but by all those who think of textual meaning 
as in any sense intrinsic. Many contemporary legal and literary theorists, 
for example, are accustomed to thinking of language as inherently 
“vague” or “ambiguous,” a position that at least appears to be more re- 
sponsive to the complexities of contracts and poems than any doctrine of 
plain meanings and that may also appear not incompatible with the ac- 
count of interpretation I have sketched above. Thus, according to the 
legal scholar E. Allan Farnsworth, ‘all language is infected with ambigui- 
ty and vagueness,”’'4 and, according to the literary critic Paul de Man, 
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“literary ... language is essentially ambivalent.’’'> But does it really 
make sense to say that chicken is inherently ambiguous and rock inherent- 
ly ambivalent? We can easily imagine contexts (in fact, we have already 
done so) in which the meanings of chicken and rock would be as clear and 
precise as anyone could wish—in an agreement between two expe- 
rienced chicken merchants, for example, or in a conversation between 
pantheists. And of course we have also already imagined the contexts in 
which chicken and rocks become ambiguous again. The mistake is to con- 
clude with Farnsworth and de Man that ambiguity is somehow more a 
property of language than clarity is. In fact, although some texts are am- 
biguous, no texts are inherently ambiguous, and although some texts are 
precise, no texts are inherently precise either. That is the point of chick- 
ens and rocks—no text is inherently anything. The properties we attri- 
bute to texts are functions, instead of situations, of the contexts in which 
texts are read. 

But, it might be objected at this point, poems are not contracts. Isn’t 
our response to poetic language quite different from our response to le- 
gal language, and doesn’t this difference manifest itself very clearly in 
cases like the ones we have been talking about? In Frigaliment v. B.N.S., 
after all, people stand to win or lose thousands of dollars, whereas the 
values of ‘A Slumber Did My Spirit Seal” must be calculated quite differ- 
ently. Aren’t chickens and rocks, like apples and oranges, incomparable? 
Isn’t it a fundamental mistake to treat the two texts as if they were the 
same when they so clearly aren’t? 

The response to this objection is that, while there are indeed differ- 
ences between poems and contracts, they are institutional not formal dif- 
ferences. We can, for example, easily imagine a certain brand of literary 
critic maintaining that the whole point of ‘““A Slumber Did My Spirit 
Seal’’ was the ambiguity of ‘‘rocks and stones,”’ emblemizing the poet's 
and the reader’s uncertainty as to what exactly Lucy’s absence means. To 
insist on either reading at the expense of the other, such a critic might 
maintain, would be to attribute to the poem a sense of resolution that the 
poet is precisely concerned to deny, etc. If, on the other hand, the judge 
in Frigaliment v. B.N.S. were to begin his decision by praising the art of 
the contract-makers, their subtle refusal to simplify experience by speci- 
fying fryers or stewing chickens, their recognition of the ultimately prob- 
lematic character of the chicken itself, etc., we would know that 
something has gone radically wrong. Judges cannot decide that contracts 
are ambiguous in the same way and for the same reasons that literary 
critics can. But this is not because legal language is less tolerant of ambigu- 
ity than poetic language is; it is because the institution of the law is less 
tolerant of ambiguity than the institution of literary criticism is. Judges 
don’t read the same way literary critics do. 

These differences should not, however, be allowed to obscure some 
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basic similarities. Legal and literary theorists both have been concerned 
with objectivity, they have attempted to guarantee that objectivity by a 
theoretical insistence on the primacy of the text, and their theoretical 
model has broken down when faced with what should, on their own 
terms, be easy questions: ‘What are chickens?” ‘What are rocks?” They 
should be easy because the formalist model assumes that texts have 
some intrinsic, plain, or literal meaning (even if that meaning is ambigu- 
Ous), a lexical function of the language itself, not of the situations in 
which the language is being used. And we may have trouble defining 
good cr beautiful, but we know what chicken means and we know what 
rock means. They are hard because our lexicon won't tell us if chickens 
are fryers or if rocks are dead—which doesn’t mean that chicken and rock 
have no plain meanings but that plain meanings are functions not of 
texts but of the situations in which we read them. And which reminds us 
that the lexicon itself (““chicken: a common domestic fowl,” “rock: a con- 
creted mass of stony material”) has meaning itself only against a back- 
ground of assumptions and information which it too can never contain. 
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Objectivity and 
Interpretation 


Owen M. Fiss 


Adjudication is interpretation: adjudication is the process by which a 
judge comes to understand and express the meaning of an authoritative 
legal text and the values embodied in that text. 

Interpretation, whether it be in the law or literary domains, is neither a 
wholly discretionary nor a wholly mechanical activity. It is a dynamic in- 
teraction between reader and text, and meaning the product of that inter- 
action. It is an activity that affords a proper recognition of both the 
subjective and objective dimensions of human experience, and for that 
reason, has emerged in recent decades as an attractive method for study- 
ing all social activity.! The idea of a written text, the standard object of 
legal or literary interpretation, has been expanded to embrace social action 
and situations, which are sometimes called text-analogues. In one of the 
most significant works of this genre to date, Clifford Geertz’s Negara, a 
nineteenth-century Balinese cremation ceremony is taken as ‘‘the text.’” 

Admittedly, to treat everything as a text might seem to trivialize the 
idea of a text, but the appeal of the interpretive analogy stems from the 
fact that interpretation accords a proper place for both the perspective of 
the scholar and the reality of the object being studied, and from the fact 
that interpretation sees the task of explicating meaning as the most im- 
portant and most basic intellectual endeavor. This appeal is considerable 
and, as a consequence, liberties have been taken with the notion of a 
text, and interpretation is now accepted as central to disciplines that 
were once on the verge of surrendering to the so-called scientific ethos, 
such as politics and history (though interestingly, not economics—there 
the surrender to the pretense of science seems complete). The behav- 
iorists or social scientists have hardly quit the field, but anew humanistic 
strand has emerged and, when pushed to define that strand, one would 
speak, above all, of interpretation. 

To recover, then, an old and familiar idea, namely, that adjudication is 
a form of interpretation, would build bridges between law and the hu- 
manities and suggest a unity among man’s many intellectual endeavors. 
A proper regard for the distinctive social function of adjudication, and 


Objectivity and Interpretation 229 


for the conditions that limit the legitimate exercise of the judicial power, 
will require care in identifying the kinds of texts to be construed and the 
rules that govern the interpretive process; the judge is to read the legal 
text, not morality or public opinion, not, if you will, the moral or social 
texts. But the essential unity between law and the humanities would per- 
sist and the judge’s vision would be enlarged. 

A recognition of the interpretive dimensions of adjudication and the 
dynamic character of all interpretive activity and its capacity to relate 
constructively the subjective and objective will also deepen our under- 
standing of law and in fact might even suggest how law is possible. It 
might enable us to come to terms with a new nihilism, one that doubts 
the legitimacy of adjudication—a nihilism that appears to me to be un- 
warranted and unsound, but that is gaining respectability and claiming 
an increasing number of important and respected legal scholars, particu- 
larly in constitutional law. They have turned their backs on adjudication 
and have begun a romance with politics.° 

This new nihilism might acknowledge the characterization of adjudi- 
cation as interpretation, but then would insist that the characterization is 
a sham. The nihilist would argue that for any text—particularly such a 
comprehensive text as the Constitution—there are any number of possi- 
ble meanings, that interpretation consists of choosing one of those mean- 
ings, and that in this selection process the judge will inevitably express 
his own values. All law is masked power. In this regard the new nihilism 
is reminiscent of the legal realism of the early twentieth century. It too 
sought to unmask what was claimed to be the true nature of legal doc- 
trine, particularly the doctrine that insulated laissez-faire capitalism from 
the growth of the activist state and the reforms pressed by Progressives 
and the supporters of the New Deal. It saw law as a projection of the 
judge’s values. 

In the decades following the Second World War, particularly in the 
sixties, at the height of the Warren Court era, a new judicial doctrine 
arose to replace the doctrine that was associated with laissez-faire capi- 
talism and that was ultimately repudiated by the ‘Glorious Revolution” 
of 1937 and the constitutional victory of the New Deal. It embraced the 
role of the activist state and saw equality rather than liberty as the central 
constitutional value. Scholars turned to defending this new doctrine and 
in so doing sought to rehabilitate the idea of law in the face of the realist 
legacy.* They sought to show that Brown v. Board of Education® was law, 
not just politics. So were Reynolds v. Sims,° New York Times v. Sullivan,’ 
and Gideon v. Wainwright.® 

The nihilism of today is largely a reaction to this reconstructive effort 
of the sixties. It harks back to the realist movement of an earlier era, 
and coincides with a number of contemporary phenomena—the trans- 
fer of the judicial power from the Warren Court to another institution 
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altogether; a social and political culture dominated by the privatization 
of all ends; and a new movement in literary criticism and maybe even 
in philosophy called deconstructionism, which expands the idea of text 
to embrace all the world and at the same time proclaims the freedom of 
the interpreter.? 


| 


The nihilism of which I speak fastens on the objective aspiration of the 
law and sees this as a distinguishing feature of legal interpretation. The 
judge, the nihilist reminds us, seeks not just a plausible interpretation, 
but an objectively true one. Judges may not project their preferences or 
their views of what is right or wrong, or adopt those of the parties, or of 
the body politic, but rather must say what the Constitution requires. The 
issue is not whether school desegregation is good or bad, desirable or 
undesirable, to the judge, the parties, or the public, but whether it is 
mandated by the Constitution. The law aspires to objectivity, so the ni- 
hilist observes, but he concludes that the nature of the constitutional text 
makes this impossible. The text is capable of any number of possible 
meanings, and thus it is impossible to speak of one interpretation as true 
and the other false. It is impossible to speak of law with the objectivity 
required by the idea of justice. 

The nihilist stresses two features of the legal text in explaining why 
objectivity is impossible. One is the use of general language. The Consti- 
tution does not, for example, contain a specific directive about the crite- 
ria for assigning students among the public schools, but provides that no 
state shall ‘deny to any person within its jurisdiction the equal protec- 
tion of the laws.” There is no further specification of what is meant by 
state, person, jurisdiction, protection, laws, or most importantly, equal. The 
potential of equal is staggering, and the nihilist is confounded by it. A 
second feature of the text is its comprehensiveness. The Constitution is a 
rich and varied text. It contains a multitude of values, some of which 
potentially conflict with others. It promises equality and liberty. In fact, at 
times it seems to contain almost every conceivable value, especially 
when one refers to such provisions as the privileges and immunities 
clause of Article IV or the Fourteenth Amendment, or the provision of 
the Ninth Amendment that reserves to the people rights not otherwise 
enumerated in the Constitution. 

In coming to terms with this nihilism, one must begin by acknowledg- 
ing the generality and comprehensiveness of the constitutional text and 
also by insisting that in this regard the Constitution is no different from a 
poem or any legal instrument. Generality and comprehensiveness are 
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features of any text. Though the Constitution may be more general and 
comprehend more than a sonnet or a contract, it is comparable in this 
regard to an epic poem or some national statutes. Few, if any, statutes 
touch as many activities as the Constitution itself (which, after all, estab- 
lishes the machinery of government) but many, if not most, embody con- 
flicting values and are in that sense comprehensive. It should also be 
understood that generality and comprehensiveness do not discourage 
interpretation but are the very qualities that usually provoke it. Interpre- 
tation is a process of generating meaning, and one important (and very 
common) way of both understanding and expressing the meaning of a 
text is to render it specific and concrete. 

There are some legal theorists who would limit legal interpretation to 
highly specific constitutional clauses. This school, misleadingly called 
“interpretivism’’ but more properly called ‘‘textual determinism,” oper- 
ates with a most arid and artificial conception of interpretation.!° For an 
interpretivist only a specific text can be interpreted. Interpretation is thus 
confused with execution—the application of a determinate meaning to a 
situation—and is unproblematic only with regard to clauses like that re- 
quiring the president to be at least thirty-five years old. Most interpre- 
tivists, including Justice Black, would recognize the narrowness of sucha 
perspective and want to acknowledge a role for less specific clauses, like 
freedom of speech; but in truth such provisions are hardly obvious in 
their meaning and require substantial judicial interpretation to be given 
their proper effect. Does speech embrace movies, flags, picketing, and 
campaign expenditures? What is meant by freedom? Does it, as Isaiah Ber- 
lin wondered, pertain exclusively to the absence of restraint, or does it 
also embrace an affirmative capacity for self-realization?! 

To endorse active judicial interpretation of specific clauses and to cau- 
tion against judicial interpretation of the more general and potentially 
more far-reaching clauses, such as due process and equal protection, 
represents an attempt at line-drawing that cannot itself be textually justi- 
fied. It is instead motivated by a desire—resting on the most question- 
able of premises—to limit the role of constitutional values in American 
government and the role of the judiciary in expressing those values. And 
the line itself would be illogical. It would require that small effect be giv- 
en to the comprehensive constitutional protections while full effect is 
given to the narrow ones. I reject this attempt at line-drawing because I 
reject the premises and the result, but it must be emphasized that, for 
purposes of this essay, the critical question is not whether judicial inter- 
pretation of specific clauses, understood in any realistic sense, is legiti- 
mate and that of general clauses is not, since, as we saw in the case of the 
First Amendment, both require substantial interpretation. Rather, the 
question is whether any judicial interpretation can achieve the measure 
of objectivity required by the idea of law. 


232 Interpreting Law and Literature 





Objectivity in the law connotes standards. It implies that an interpreta- 
tion can be measured against a set of norms that transcend the particular 
vantage point of the person offering the interpretation. Objectivity im- 
plies that the interpretation can be judged by something other than one’s 
Own notions of correctness. It imparts a notion of impersonality. The 
idea of an objective interpretation does not require that the interpretation 
be wholly determined by some source external to the judge, but only that 
it be constrained. To explain the source of constraint in the law, it is nec- 
essary to introduce two further concepts: one is the idea of disciplining 
rules, which constrain the interpreter and constitute the standards by 
which the correctness of the interpretation is to be judged; the other is 
the idea of an interpretive community which recognizes these rules as 
authoritative. 

The idea of objective interpretation accommodates the creative role of 
the reader. It recognizes that the meaning of a text does not reside in the 
text, as an object might reside in physical space or as an element might be 
said to be present in a chemical compound, ready to be extracted if only 
one knows the correct process; it recognizes a role for the subjective. In- 
deed, interpretation is defined as the process by which the meaning of a 
text is understood and expressed, and the acts of understanding and ex- 
pression necessarily entail strong personal elements. At the same time, 
the freedom of the interpreter is not absolute. The interpreter is not free 
to assign any meaning he wishes to the text. He is disciplined by a set of 
rules that specify the relevance and weight to be assigned to the material 
(e.g., words, history, intention, consequence), as well as by those that 
define basic concepts and that established the procedural circumstances 
under which the interpretation must occur. 

The disciplining rules may vary from text to text. The rules for the in- 
terpretation of a poem differ from those governing the interpretation of 
legal material; and even within the law, there may be different rules de- 
pending on the text—those for contractual interpretation vary from stat- 
utory interpretation, and both vary from those used in constitutional 
interpretation. Though the particular content of disciplining rules varies, 
their function is the same. They constrain the interpreter, thus trans- 
forming the interpretive process from a subjective to an objective one, 
and they furnish the standards by which the correctness of the interpre- 
tation can be judged. These rules are not simply standards or principles 
held by individual judges, but instead constitute the institution (the pro- 
fession) in which judges find themselves and through which they act. 
The disciplining rules operate similarly to the rules of language, which 
constrain the users of the language, furnish the standards for judging the 
uses of language, and constitute the language. The disciplining rules of 
the law may be understood, as my colleague Bruce Ackerman has sug- 
gested, as a professional grammar. 
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Rules are not rules unless they are authoritative, and that authority 
can only be conferred by a community. Accordingly, the disciplining 
rules that govern an interpretive activity must be seen as defining or de- 
marcating an interpretive community consisting of those who recognize 
the rules as authoritative. This means, above all else, that the objective 
quality of interpretation is bounded, limited, or relative.'? It is bounded 
by the existence of a community that recognizes and adheres to the disci- 
plining rules used by the interpreter and that is defined by its recognition 
of those rules. The objectivity of the physical world may be more tran- 
scendent, less relativistic, though the Kuhnian tradition in the philos- 
ophy of science throws considerable doubt on that commonsense 
understanding;'’ but as revealed by the reference to language, and the 
analogy I have drawn between the rules of language and the disciplining 
rules of interpretation, the physical does not exhaust the claim of objec- 
tivity, nor does it make this bounded objectivity of interpretation a sec- 
ondary or parasitic kind of objectivity. Bounded objectivity is the only 
kind of objectivity to which the law—or any interpretive activity—ever 
aspires and the only one about which we care.'* To insist on more, to 
search for the brooding omnipresence in the sky,!° is to create a false 
issue. 

Nihilism is also fashionable in literary criticism today and is represent- 
ed there by what I referred to as the deconstruction movement.!° De- 
constructionists exalt the creative and subjective dimension of interpre- 
tation. For them, interpretive freedom is absolute. Deconstructionists re- 
ject the idea of objectivity in interpretation, presumably even the 
bounded objectivity of which I speak, because they would deny that an 
interpretive community possesses the necessary authority to confer on 
the rules that might constrain the interpreter and constitute the stan- 
dards of evaluation. Competing interpretive communities, and the free- 
dom of the literary critics to leave one community and to join or establish 
another, are considered by the deconstructionists as inconsistent with 
the authoritativeness that rules need in order to constrain. Authority that 
depends completely on members’ agreement is not authority at all. 

I will not here attempt to dispute the notion that literary critics are so 
unconstrained that no claim of objectivity can be made for any of their 
interpretations, though my instinct is to be wary of this form of nihilism 
too.” For my purposes, it is sufficient to recognize the distinctive feature 
of legal interpretation: in law the interpretive community is a reality. It 
has authority to confer because membership does not depend on agree- 
ment. Judges do not belong to an interpretive community as a result of 
shared views about particular issues or interpretations, but belong by 
virtue of a commitment to uphold and advance the rule of law itself. 
They belong by virtue of their office. There can be many schools of liter- 
ary interpretation, but, as Jordan Flyer put it, in legal interpretation there 
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is only one school and attendance is mandatory. All judges define them- 
selves as members of this school and must do so in order to exercise the 
prerogatives of their office. Even if their personal commitment to the rule 
of law wavers, the rule continues to act on judges; even if the rule of law 
fails to persuade, it can coerce. Judges know that if they relinquish their 
membership in the interpretive community, or deny its authority, they 
lose their right to speak with the authority of the law. 

Nothing I have said denies the possibility of disagreement in legal 
interpretation. Some disputes may be centered on the correct applica- 
tion of a rule of discipline. For example, a dispute may arise over a rule 
that requires the interpreter to look to history. Some may claim that the 
judge has misunderstood the history of the Fourteenth Amendment or 
that he is using a level of generality that is inappropriate for constitu- 
tional interpretation.'* They may claim, for example, that the focus 
should not be on the existence of segregated schools in 1868 or on the 
willingness of those who drafted and adopted the Fourteenth Amend- 
ment to tolerate segregated schools, but on the Framers’ desire to erad- 
icate the caste system and the implication of that desire for segregated 
education today. Disputes of this kind are commonplace, but they pose 
little threat to the legitimacy of the disciplining rules; they pose only 
issues of application. 

Other disputes may arise, however, and they may involve a challenge 
to the very authority or existence of a rule. Some judges or lawyers may, 
for example, deny the relevance of history altogether in constitutional 
interpretation.'? Disputes of this type pose a more serious challenge to 
the idea of objectivity than those over the application of a rule, for such 
disputes threaten the source of constraint itself. It should be remem- 
bered, however, that in the law there are procedures for resolving these 
disputes—for example, pronouncements by the highest court and per- 
haps even legislation and constitutional amendments. The presence of 
such procedures and a hierarchy of authority for resolving disputes that 
could potentially divide or destroy an interpretive community is one of 
the distinctive features of legal interpretation. One should also be careful 
not to exaggerate the impact of such disputes. The authority of a particu- 
lar rule can be maintained even when it is disputed, provided the disa- 
greement is not too pervasive; the integrity of an interpretive community 
can be preserved even in the face of a dispute or disagreement as to the 
authority of some particular disciplining rule. The legal community tran- 
scends cliques; some cliques may dissolve over time, others may come to 
dominate the community. 

Just as objectivity is compatible with a measure of disagreement, it 
should also be stressed that objectivity is compatible with error: an objec- 
tive interpretation is not necessarily a correct one. Brown v. Board of Edu- 
cation and Plessy v. Ferguson,*® one condemning segregation, the other 
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approving it, may both be objective and thus legitimate exercises of the 
judicial power, though only one is correct. To understand how this is 
possible, we must first recognize that legal interpretations can be evalu- 
ated from two perspectives, one internal, the other external. 

From the internal perspective, the standards of evaluation are the dis- 
ciplining rules themselves, and the authority of the interpretive com- 
munity is fully acknowledged. The criticism, say, of Plessy v. Ferguson 
might be that the judges did not correctly understand the authoritative 
rules, or may have misapplied them; the judges may have failed to grasp 
the constitutional ideal of equality imported into the Constitution by the 
Fourteenth Amendment, or incorrectly assumed that the affront to 
blacks entailed in the Jim Crow system was self-imposed. Though such a 
criticism argues that the interpretation is mistaken, it might well ac- 
knowledge the objective character of the interpretation on the theory, 
borrowed from Wittgenstein,?! that misunderstanding is a form of un- 
derstanding, that a judge could misunderstand or misapply a rule and 
still be constrained by it. An objective but (legally) incorrect interpreta- 
tion partakes of the impersonality or sense of constraint implied by the 
idea of law. Not every mistake in adjudication is an example of 
lawlessness. 

The internal perspective permits another type of criticism in which 
both the objectivity and the correctness of the decision may be chal- 
lenged. The charge may be that the judge utterly disregarded well-rec- 
ognized disciplining rules, such as those requiring the judge to take 
account of the intention of the Framers of the Fourteenth Amendment 
or those rules prohibiting the judge from being influenced by personal 
animosities or bias. If these are the bases of criticism of the judicial 
decision, and arguably they may have some relevance to Plessy, then 
the claim is that the interpretation is both wrong and nonobjective. I 
imagine that it is also possible for an interpretation to be both non- 
objective and correct, as when a judge pretty much decides to do what 
he wishes, that is, once again utterly disregards the disciplining rules, 
and yet in this instance gives the text the same meaning—in a substan- 
tive sense—as would a fair and conscientious judge constrained by all 
the appropriate rules. Such a situation does not seem to be of great 
practical importance, but it once again illustrates the analytic distinc- 
tion between objectivity and correctness, even from the wholly internal 
perspective. Both qualities arise from the very same rules: objectivity 
speaks to the constraining force of the rules and whether the act of 
judging is constrained; correctness speaks to the content of the rules 
and whether the process of adjudication and the meaning produced by 
that process are fully in accord with that content. From the internal 
perspective, legitimacy largely turns on objectivity rather than correct- 
ness; judges are allowed to make some mistakes. 
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The internal perspective does not exhaust all evaluation of legal inter- 
pretation. Someone who stands outside of the interpretive community 
and thus disputes the authority of that community and its rules may pro- 
vide another viewpoint. A criticism from this so-called external perspec- 
tive might protest Plessy on the basis of some religious or ethical principle 
(e.g., denying the relevance of any racial distinction) or on the grounds 
of some theory of politics (e.g., condemning the decision because it will 
cause social unrest). In that instance, the evaluation is not in terms of the 
law; it matters not at all whether the decision is objective. It may be law, 
even good law, but it is wrong, whether morally, politically, or from a 
religious point of view. 

The external critic may accept the pluralism implied by the adjectives 
legal, moral, political, and religious, each denoting different standards of 
judgment or different spheres of human activity. The external critic may 
be able to order his life in a way that acknowledges the validity of the 
legal judgment and that at the same time preserves the integrity of his 
view, based on nonlegal standards, about the correctness of the decision. 
He may render unto the law that which is the law’s. Conflict is not a 
necessity, but it does occur, as it did over the extension of slavery in the 
1850s and over the legalization of abortion in the 1970s. The external crit- 
ic will then have to establish priorities. He may move to amend the Con- 
stitution or engage in any number of lesser and more problematic 
strategies designed to alter the legal standards, such as packing the court 
or enacting statutes that curtail jurisdiction. Failing that, he remains free 
to insist that the moral, religious, or political principle take precedence 
over the legal. He can disobey. 

One of the remarkable features of the American legal system is that it 
permits such a broad range of responses to the external critic, and that 
over time—maybe in some instances over too much time—the legal sys- 
tem responds to this criticism. The law evolves. There is progress in the 
law. An equally remarkable feature of the American system is that the 
freedom of the external critic to deny the law, and to insist that his moral, 
religious, or political views take precedence over the legal interpretation, 
is a freedom that is not easily exercised. Endogenous change is always 
preferred, even in the realm of the wholly intellectual. The external critic 
struggles to work within the law, say, through amendments, appoint- 
ments, or inducing the Supreme Court to recognize that it had made a 
mistake. An exercise of the freedom to deny the law, and to insist that his 
moral, religious, or political views take precedence, requires the critic to 
dispute the authority of the Constitution and the community that it de- 
fines, and that is a task not lightly engaged. The authority of the law is 
bounded, true, but as Tocqueville recognized more than a century ago, 
in America those bounds are almost without limits.** The commitment to 
the rule of law is nearly universal. 
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II 


Viewing adjudication as interpretation helps to stop the slide toward nihil- 
ism. It makes law possible. We can find in this conceptualization a recog- 
nition of both the subjective and the objective—the important personal 
role played by the interpreter in the meaning-giving process, and yet the 
possibility of an intersubjective meaning rooted in the idea of disciplining 
rules and of an interpretive community that both legitimates those rules 
and is defined by them. I have explained how objective interpretation be- 
comes possible in the law, even if it is not possible in literature. But a 
number of other distinguishing features of adjudication remain to be con- 
sidered: the prescriptive nature of the text, the claim of authoritativeness 
for the interpretation, and the desire for efficacy. These differences seem 
to deny the essential unity between the ways of the law and those of the 
humanities and may well cast doubt on my claim about the existence of 
constraint in the law. The question is whether we can insist that adjudica- 
tion is an interpretive activity and still find that it possesses an objective 
character in the face of these differences. I think we can. 


A. The Prescriptive Nature of the Text 


Legal texts are prescriptive. Though they presuppose a state of the 
world, and employ terms and concepts that are descriptive or represen- 
tational, their purpose is not to describe, but to prescribe. For example, 
the statement in the Fourteenth Amendment that “[n]lo State 
shall... deny to any person within its jurisdiction the equal protection 
of the laws” is not meant to depict what is happening, much less what 
has happened, but to prescribe what should happen. It embodies a 
value—equality—and I see adjudication as the process by which that 
value, among others, is given concrete meaning and expression. 

Adjudication and morality both aspire to prescribe norms of proper 
conduct. Both state the ideal. The ultimate authority for morality is some 
conception of the good. The ultimate authority for a judicial decree is the 
Constitution, for that text embodies public values and establishes the in- 
stitutions through which those values are to be understood and ex- 
pressed. When asked to justify why the schools of a community must be 
desegregated, reference will first be made to some lower-court decision, 
then to a Supreme Court decision, and finally to the Constitution itself, 
for it is the source of both the value of equality and the authority of the 
judiciary to interpret that value. 

The prescriptive element in adjudication and legal texts does not pre- 
clude objective interpretation. Prescriptive texts are as amenable to inter- 
pretation as descriptive ones. Those who might think otherwise would 
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point to the profound and pervasive disagreement that often characteriz- 
es moral life—that people disagree about what is right and good, as, for 
example, whether the separate-but-equal doctrine is consistent with 
equality or whether the state should be allowed to interfere with the free- 
dom of a woman to decide to have an abortion. The existence of this 
disagreement cannot be denied, but I fail to see why it precludes inter- 
pretation or is inconsistent with objectivity. 

Interpretation does not require agreement or consensus, nor does the 
objective character of legal interpretation arise from agreement. What is 
being interpreted is a text, and the morality embodied in that text, not 
what individual people believe to be the good or right. An individual is, 
as I have already noted, morally free to dispute the claim of the public 
morality embodied in the Constitution and its interpretation—he can be- 
come a renegade—but that possibility does not deny the existence or va- 
lidity of either that morality or its interpretation. Neither the objectivity 
nor the correctness of Brown v. Board of Education depends on the una- 
nimity of the justices, and much less on the willingness of the people— 
all the people, or most of the people—then or even now—to agree with 
that decision. The test is whether that decision is in accord with the au- 
thoritative disciplining rules. Short of a disagreement that denies the au- 
thority of the interpretive community and the force of the disciplining 
rules, agreement is irrelevant in determining whether a judge’s decision 
is a proper interpretation of the law. 

Moreover, though the celebration of disagreement in the realm of mo- 
rality has become commonplace, it is far from clear that disagreement is 
more pervasive in the interpretation of prescriptive texts than descriptive 
or representational ones: consensus as to the meaning of a play by 
Shakespeare, a novel by Joyce, or a historical text by Thucydides seems 
no more likely than it does in the interpretation of the Constitution. Con- 
sensus becomes possible in the interpretation of descriptive or represen- 
tational texts only if we trivialize those texts (e.g., reduce them to 
statements like “there is a tree in my back yard”). That move is equally 
available in the treatment of prescriptive texts (e.g., ‘equality is good”’), 
though I see no value in insisting upon it. 

The prescriptive nature of the text therefore should not be seen as a bar 
to objective interpretation, but it does have an important impact on the 
content of the disciplining rules, that is, the rules through which the law 
is defined. Legal interpreters are under constant pressure to abide by the 
constraints that govern moral judgments, for both law and morals seek 
to establish norms of proper behavior and attempt to describe the ideal 
by similar concepts, such as liberty and equality. Law borrows from 
morals (and, of course, morals from law). The borrowing is sometimes 
substantive; more often it is procedural. 

Different schools of interpretation contemplate different degrees of 
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borrowing. The natural law tradition, for example, demands that the 


judge give morality the decisive role in the interpretation of the legal . 


text, or, to put the same point somewhat differently, that the judge read 
the legal text in light of the moral text, the so-called unwritten constitu- 
tion. In this instance the substantive borrowing would be most pro- 
nounced, but in fact the natural law tradition has never dominated 
American jurisprudence. That school has remained a clique. It has been 
largely overshadowed by legal positivism, which emphasizes the analyt- 
ical distinction between law and morals, between what is legal and what 
is good. Legal positivism celebrates the ‘‘written constitution’’ and 


stresses factors like the use of particular words or the intent or beliefs of — 


the Framers, all of which have little or no moral relevance. 

Positivism tries to separate law from morals, and keeps the substantive 
borrowing to a minimum, but as | suggested in my account of the so- 
called external criticism, and my depiction of the pressures forcing the 
external critic to work within the law, the separation will, in fact, never 
be complete. Two forces modulate the commitment to positivism and 
thus minimize the separation. The first derives from the facts that the 
judge is trying to give meaning and expression to public values (those 
that are embodied in a legal text) and that his understanding of such 
values—equality, liberty, property, due process, cruel and unusual pun- 
ishment—is necessarily shaped by the prevailing morality. The moral 
text is a prism through which he understands the legal text. The second 
force relates to an intellectual dilemma of positivism: a too-rigid insis- 
tence on positivism will inevitably bring into question the ultimate moral 
authority of the legal text—the justness of the Constitution. 

Judges ardently committed to legal positivism will ultimately be 
asked—as they were in the debates over the constitutionality of slavery 
before the Civil War” and in response to the judicial efforts to protect 
industrial capitalism in the early part of the twentieth century»—to justi- 
fy the public morality embodied in that text and the processes by which 
those values are expressed. Slavery may be protected by the Constitu- 
tion; so may industrial capitalism and the inequality of wealth and privi- 
lege it invariably produces; but why must we respect the Constitution? 
The answer to such a question is not obvious or easily discovered, for 
one must transcend the text and the rules of interpretation to justify the 
authority of the text; to justify the Constitution itself or explain why the 
Constitution should be obeyed, one must move beyond law to political 
theory, if not religion. Such questioning can itself become a moment of 
crisis in the life of a constitution, and since it is occasioned by a rigid 
insistence on the principles of positivism and the separation of law and 
morals, judges have an incentive to temper their commitment to that le- 
gal theory and thus to read the moral as well as the legal text. A judge 
quickly learns to read in a way that avoids crises. 
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An even more pronounced measure of borrowing occurs in formulat- 
ing the disciplining rules that govern the procedures of legal interpreta- 
tion. Above all, it is the procedures of morals that the law borrows.”° One 
vision of the procedures of morals is conveyed by the vivid and powerful 
image created by John Rawls of the original position—of a group of peo- 
ple deliberating behind a veil of ignorance and reaching agreement on 
the principles of justice in a situation that entails divorcement from inter- 
ests, a willingness to engage in rational dialogue, and a willingness to 
universalize the principles agreed upon.”” Rawls was speaking of morals, 
but we can see in the law an insistence on an analogous set of procedural 
norms to discipline the interpreter: the judge must stand independent of 
the interests of the parties or even those of the body politic (the require- 
ment of judicial independence); the judge must listen to grievances he 
might otherwise prefer not to hear (the concept of a nondiscretionary 
jurisdiction) and must listen to all who will be directly affected by his 
decision (the rules respecting parties); the judge must respond and as- 
sume personal responsibility for that decision (the tradition of the signed 
opinion); and the judge must justify his decision in terms that are univer- 
salizable (the neutral principles requirement). These rules reflect the in- 
herently prescriptive character of the legal text and the identity of 
concepts used by law and morals to describe the ideal. 

These procedural constraints are not, mind you, mere techniques of 
administration, to be dispensed with whenever the need or desire to do 
so arises. They are an essential component of the body of disciplining 
rules that govern the interpretive process known as adjudication and 
that constitute the standards for evaluating a legal interpretation. The 
correctness of any interpretation is relative to a set of standards, and in 
law those standards are composed of procedural as well as substantive 
norms. This is partly due to the prescriptive nature of the text and the 
fact that the judge is trying to state the ideal, which has the effect of 
blending the idea of ‘‘correctness” into “justness’’: a just interpretation 
speaks to process as well as outcome. The role of procedure is also attrib- 
utable, though perhaps in a secondary way, to certain institutional facts. 
The judiciary is a coordinate agency of government, always competing, 
at least intellectually, with other agencies for the right to establish the 
governing norms of the polity. The judiciary’s claim is largely founded 
on its special competence to interpret a text such as the Constitution, and 
to render specific and concrete the public morality embodied in that text; 
that competence stems not from the personal qualities of those who are 
judges—judges are not assumed to have the wisdom of philosopher- 
kings—but rather from the procedures that limit the exercise of their 
power. It is as though they operate under the procedural constraints of 
the original position and from that fact obtain a measure of authority 
over the other branches. 
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B. The Claim of Authoritativeness 


I have pictured the judge as an individual essentially engaged in inter- 
pretive activity. | have also suggested a moral dimension to legal inter- 
pretation—the judge interprets a prescriptive text and in so doing gives 
meaning and expression to the values embodied in that text. The judge 
seems to be a combination of literary critic and moral philosopher. But 
that is only part of the picture. The judge also speaks with the authority 
of the Pope. 

Some literary critics aspire to a kind of authority: they search not just for 
a plausible interpretation, but for the correct interpretation of a text. The 
same is true for moral philosophers: they do not simply express what they 
believe to be good, but try to identify principles of morality that are objec- 
tive and true. Both the literary critic and the moral philosopher aspire to a 
kind of authority we might term intellectual, an authority that comes from 
being right in their intellectual endeavor. Judges also attempt to achieve 
intellectual authority, yet this is only to supplement a powerful base of 
authority that they otherwise possess. Judicial interpretations are binding, 
whether or not they are correct. The decision of Brown v. Board of Education 
was not only right but had the force of law; Plessy v. Ferguson may have 
been wrong, from either the internal or external perspective, in 1896 as 
well as now, but it was nonetheless binding. 

In what ways is the interpretation of the judge uniquely authoritative? 
There are two answers to this question. The first, emphasized in the 
work of John Austin,** is based on power: by virtue of the rules that gov- 
ern their behavior, the officers of the state are entitled to use the power at 
their disposal to bring about compliance with judicial interpretations. 
Sometimes the power is brought to bear on the individual through con- 
tempt proceedings; sometimes through criminal prosecutions and police 
action; sometimes through supplemental civil proceedings. Sometimes, 
as with the desegregation of the public schools at Little Rock or the ad- 
mission of James Meredith at Ole Miss, the power is expressed through 
brute force—bayonets, rifles, clubs, and tear gas.”’ A judicial interpreta- 
tion is authoritative in the sense that it legitimates the use of force against 
those who refuse to accept or otherwise give effect to the meaning em- 
bodied in that interpretation. 

The second sense of authoritativeness, suggested by the works of 
other positivists, namely Herbert Hart*’ and Hans Kelsen,*! stresses not 
the use of state power, but an ethical claim to obedience—a claim that an 
individual has a moral duty to obey a judicial interpretation, not because 
of its particular intellectual authority (i.e., because it is a correct interpre- 
tation), but because the judge is part of an authority structure that is 
good to preserve. This version of the claim of authoritativeness speaks to 
the individual’s conscience and derives from institutional virtue, rather 
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than institutional power. It is the most important version of the claim of 
authoritativeness, because no society can heavily depend on force to se- 
cure compliance; it is also the most tenuous one. It vitally depends on a 
recognition of the value of judicial interpretation. Denying the worth of 
the Constitution, the place of constitutional values in the American sys- 
tem, or the judiciary’s capacity to interpret the Constitution dissolves 
this particular claim to authoritativeness. 

Belief in the institutional virtue of judicial interpretation may proceed 
from a variety of theories. One theory stresses the importance of having 
questions of public values settled with some finality through procedures 
unique to the judiciary. Another centers on the desirability of maintain- 
ing continuity with our traditional values and sees adjudication as the 
process best designed to promote that end. A third theory emphasizes 
the need to maintain the stability of the larger political system and the 
role of the judiciary in maintaining that stability. Taken together, or may- 
be even separately, these theories have sufficient force, at least to my 
mind, to create a presumption in favor of the authoritativeness of judicial 
decisions. Any interpretation of a court, certainly that of the highest 
court, is prima facie authoritative. On the other hand, none of these the- 
ories, taken individually or collectively, can assure that this presumption 
will withstand a decision that many, operating from either the internal or 
external perspective, perceive to be fundamentally mistaken, an egre- 
gious error. In such a situation, the judge may be unable to ground his 
claim to obedience on a theory of virtue, but may have to assert the au- 
thoritativeness that proceeds from institutional power alone. 

It is important to note that the claim of authoritativeness, whether it be 
predicated on virtue or power, is extrinsic to the process of interpretation. 
It does not arise from the act of interpretation itself and is sufficient to 
distinguish the judge from the literary critic or moral philosopher who 
must rely on intellectual authority alone. Moreover, though the claim of 
institutional authoritativeness is not logically inconsistent with objective 
interpretation, but rather presupposes it, the authoritative quality of legal 
interpretation introduces certain tensions into the interpretive process. It 
creates a strong critical environment; it provides unusually strong incen- 
tives to criticize and defend the correctness of the interpretation. Some- 
thing practical and important turns on judicial interpretations. They are 
binding. Institutional authoritativeness also produces psychological 
strains in the interpreter. It at once oppresses and liberates the interpreter. 

From one perspective, the claim of authoritativeness acts as a weight: 
it creates additional responsibility. The search for meaning is always ar- 
duous, but even more so when one realizes that the interpretation will 
become authoritative. Brown must have been agonizing. The justices had 
to determine what the ideal of racial equality meant and structure its rela- 
tion to liberty. This task was hard enough, especially given the legacy of 
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Plessy v. Ferguson, but the difficulty was compounded because the jus- 
tices knew they were also establishing the course of the nation. They 
were authoritatively deciding whether more than one-third of the states 
could adhere to their long-established and passionately defended social 
order. Authoritativeness confers a responsibility that is awesome, proba- 
bly at times disabling. It appears that in at least one instance, when Jus- 
tice Whittaker had to decide the reapportionment issue in Baker v. Carr, 
this responsibility produced a nervous breakdown.* 

The contrasting perspective is best captured by the work of Justice 
Douglas and a judicial quip that became popular in the mid 1960s, at the 
height of the Warren Court era: “With five votes we can do anything.” 
From this perspective, the claim of authoritativeness liberates the judge, 
dangerously so; he works with the knowledge that his words will bind 
whether or not he has correctly interpreted the text. This sense of securi- 
ty is not completely well founded, for, as we saw, insofar as the judge 
claims authoritativeness based on the virtue of the institution, the claim 
can be overcome or defeated by what others perceive to be a particularly 
serious mistake. Even from the perspective of power, the judge must 
recognize that a serious abuse of the judicial office may also incline the 
executive against using the force at its disposal to compel obedience. (Ei- 
senhower’s hesitation in deploying the federal troops in Little Rock is 
ample warning on that score.) But these limitations on the claim of au- 
thoritativeness depend on a complicated chain of reasoning and presup- 
pose the most egregious of errors, and as such, only circumscribe the 
judge’s sense of freedom. The larger fact is the freedom itself: an inter- 
pretation is binding even if mistaken. The judge enjoys a protection that 
is not shared by the literary critic or the moral philosopher, and that 
might allow a casual indifference to the integrity of the interpretive en- 
terprise. The impact of the disciplining rules may be dulled. The search 
for meaning may be less than complete. 

The mention of Justice Whittaker and Justice Douglas is not meant to 
suggest that each dimension of this conflicting dynamic finds expression 
in a different person. I assume that the psychological conflict resulting 
from the claim of authoritativeness is present in all judges, perhaps all 
the time. The existence of this conflict does not deny the interpretive 
character of judging, or make that task impossible to perform. The great 
judge—I have Earl Warren very much in mind—is someone who can 
modulate these tensions, someone whom the specter of authority both 
disciplines and liberates, someone who can transcend the conflict. 


C. Efficacy and the Element of Instrumentalism 


The claim of authoritativeness, like the prescriptive nature of the text, 
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complicates and defines the distinctive nature of legal interpretation. 
There is a third dimension that informs the task of the judge and that 
probably plays an even greater role in giving legal interpretation its dis- 
tinctive cast: the judge tries to be efficacious. The judge seeks to interpret 
the legal text and then to transform social reality so that it comports with 
that interpretation. 

The literary critic, no doubt, often finds himself anxious whether his 
audience will accept his interpretation as the true one, and he will polish 
his rhetorical skills and participate in institutional politics to that end. 
But the personal anxieties of the literary critic are raised to a duty in the 
law. The judge must give a remedy; it is part of the definition of his of- 
fice. The duty of the Supreme Court in Brown was to interpret the ideal of 
racial equality in terms of concrete reality and to initiate a process that 
would transform that reality so that it comports with the ideal—to trans- 
form, as the slogan reads, the dual school systems into unitary, nonracial 
ones. 

The authoritativeness of a legal interpretation is an essential ingredi- 
ent of this transformational process. Faced with the Little Rock crisis, 
the Supreme Court felt compelled to reaffirm Brown and to put its au- 
thority on the line. But the reassertion of the authority of its interpreta- 
tion, the achievement of Cooper v. Aaron,* did not itself desegregate 
the schools. Authoritativeness is a necessary, not a sufficient, condi- 
tion of efficacy. Efficacy also requires measures that will transform so- 
cial reality. 

Part of that transformational process entails further specification of the 
meaning of the text, an explication of the ideal of racial equality in the 
context of a particular social setting: does the commitment to racial equal- 
ity allow freedom of choice as the method of student assignment in this 
particular city? Does it allow a neighborhood school plan? The answers 
to these questions depend in part on a specification of the imperatives of 
the ideal of racial equality and its relation to other constitutional ideals, 
such as liberty. In this regard, the transformational process also entails 
interpretation, with, so to speak, one eye on the Constitution and the 
other on the world—the world that was and the one that should be. But 
there is another dimension of the transformational process that is not 
properly considered interpretive: instrumentalism. The judge must 
know how to achieve specific objectives in the real world. 

The meaning the court gives the constitutional value, in the general 
and in the specific, defines and structures the end to be achieved by this 
transformational process. The objective established in Brown is to deseg- 
regate the schools. The question then becomes one of deciding how to 
achieve this objective, and in resolving that question the judge will have 
to make certain technical judgments: choosing the schools to be paired, 
designing bus routes, deciding which teachers are to be reassigned, ad- 
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justing the curriculum and sports schedule, etc. He may rely on the 
initiative of the parties and their so-called experts to help in these mat- 
ters, but in the end, he will have to assume responsibility for the techni- 
cal judgments—the judge must be an architect and engineer, 
redesigning and rebuilding social structures. 

This is, however, only one facet of the instrumentalism. We also 
know, especially from the history of Brown, that a deeper and more in- 
tractable set of obstacles may confront the judge in his effort to give the 
value of racial equality a practical meaning: resistance by those who must 
cooperate in order for the meaning to become a reality—parents, chil- 
dren, teachers, administrators, citizens, and politicians. Collectively, 
and sometimes even individually, these people have the power to frus- 
trate the remedial process. In ways that are both subtle and crude, they 
may refuse to recognize the authoritativeness of the judge’s interpreta- 
tion. They can boycott the schools, attack the minority students, with- 
draw from the public school system and flee to the suburbs or private 
schools, or refuse to appropriate money needed for buses. 

In the face of this resistance, the judge can reassert his authority ei- 
ther by proclaiming the virtues of his office and the place of the judicia- 
ry in the political system, or by employing the power at his disposal. 
When the resistance is deep and sufficiently widespread, however, 
such an action is likely to be hollow and unavailing. Then the judge 
must be able to manage his opposition: he must transform resistance 
into cooperation. He must win the support of those he needs. He must 
bargain and negotiate. To succeed in achieving his remedial objectives, 
the judge must be as much a political strategist as he is a social architect 
and engineer. 

This journey into instrumentalism, perhaps most vividly symbolized 
by the “all deliberate speed’”’ formula of the second Brown decision,* 
may cause important departures from the interpretive paradigm, for the 
legal text cannot inform, in any important sense, the technical and strate- 
gic judgments that are an integral part of the remedial process. The Con- 
stitution establishes the values and establishes the institutions for 
expressing those values, but is not a significant source for understanding 
how those values might be effectively implemented. It is not a manual of 
the type Machiavelli might write. The judge can, of course, read another 
text, such as the one read by legislators—public opinion—but it is not an 
authoritative text for the judge. Moreover, there is no reason to assume 
that instrumental judgments should be or even could be constrained by 
the disciplining rules that characteristically govern judicial interpreta- 
tion—for example, the rules assigning weight to precedent or requiring 
dialogue or independence of the judiciary from the political process. In- 
deed, it is not at all clear why the instrumental judgments are entrusted 
to the same officials who are charged with interpreting the constitutional 
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text. At best, one can employ an argument of necessity—the instrumen- 
tal judgments must be entrusted to the judge as a way of preserving the 
integrity of the meaning-giving enterprise, because the meaning of a 
value derives from its practical realization as well as its intellectual 
articulation. 

The concern with efficacy may have even greater consequences. In- 
strumentalism may not only call for a departure from the interpretive 
paradigm, it may actually interfere with the interpretive process. It may 
make the judge settle for something less than what he perceives to be the 
correct interpretation. The technical and strategic obstacles to efficacy 
may humble the judge and remind him that even with five votes he can- 
not do everything, for they reveal the practical limits of his authority; but 
there is always the risk that the humility will be excessive. It may be 
crippling. Fearing he lacks the ability—the technical expertise or political 
power—to implement the right answer, and determined to avoid failure, 
even if it means doing nothing, the judge may tailor both the remedy and 
the right to what he perceives to be possible, and that may be considera- 
bly less than what he believes the text—the appropriate text—requires. 
That fear may drive the judge to read a lesser text—public opinion—or 
even worse, it might lead the judge to embrace what might be regarded 
as Frankfurter’s axiom—it is better to succeed in doing nothing than to 
fail in doing something. Doubting that he has the ability to change social 
mores* or to implement desegregation plans that involve the suburbs as 
well as the city,*” the judge may so modify his reading of the equal pro- 
tection clause as to produce an interpretation of equality that tolerates 
separation. 

The desire for efficacy may, as a result of this dynamic, corrupt, but it 
need not. The need to address complex social situations with creative 
and often complicated remedies and then to manipulate power so as to 
make them reality is undeniable, but these needs do not necessarily 
cause the judge to compromise the integrity of his interpretation. A 
secure concept of the judicial role, and the priorities within that role, 
and a proper recognition of the source of legitimacy, may enable the 
judge to order and perhaps even reconcile tasks that may otherwise 
tend to conflict. The core of adjudication, objective interpretation, can 
be protected from the pressures of instrumentalism, as it can be pro- 
tected from the tensions produced by the claim of authoritativeness. 
The multiple demands of adjudication often make law an elusive, part- 
ly realized ideal, for they mean the judge must manage and synthesize 
a number of disparate and conflicting roles—literary critic, moral phi- 
losopher, religious authority, structural engineer, political strategist; 
but it would be wrong to abandon the ideal in the face of this challenge. 
The proper response is increased effort, clarity of vision, and determi- 
nation, not surrender. 
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The nihilism that I have addressed is based on the premise that for any 
text there are any number of possible meanings and the interpreter cre- 
ates a meaning by choosing one. I have accepted this premise, but have 
tried to deny the nihilism by showing why the freedom is not absolute. | 
have argued that legal interpretations are constrained by rules that de- 
rive their authority from an interpretive community that is itself held to- 
gether by the commitment to the rule of law. There may, however, be a 
deeper nihilism that I have not yet addressed, and that also seems part of 
the present moment in American intellectual life. 

For the deconstructionist, it makes little difference whether a text is 
viewed as holding all meanings or no meaning: either brand of nihilism 
liberates the critic as meaning-creator. My defense of adjudication as ob- 
jective interpretation, however, assumes that the Constitution has some 
meaning—more specifically, that the text embodies the fundamental 
public values of our society. I have confronted the nihilism that claims 
the Constitution means everything; but my defense does not work if the 
alternative version of the literary nihilism is embraced and applied to the 
law. My defense does not work if it is said that the Constitution has no 
meaning, for there is no theory of legitimacy that would allow judges to 
interpret texts that themselves mean nothing. The idea of adjudication 
requires that there exist constitutional values to interpret, just as much as 
it requires that there be constraints on the interpretive process. Lacking 
such a belief, adjudication is not possible, only power. 

The roots of this alternative version of nihilism are not clear to me, but 
its significance is unmistakable. The great public text of modern 
America, the Constitution, would be drained of meaning. It would be 
debased. It would no longer be seen as embodying a public morality to 
be understood and expressed through rational processes like adjudica- 
tion; it would be reduced to a mere instrument of political organization— 
distributing political power and establishing the modes by which that 
power will be exercised. Public values would be defined only as those 
held by the current winners in the processes prescribed by the Constitu- 
tion; beyond that, there would be only individual morality, or even 
worse, only individual interests. 

Against the nihilism that scoffs at the idea that the Constitution has 
any meaning, it is difficult to reason. The issue seems to be one of faith, 
intuition, or maybe just insight. This form of nihilism seems so thor- 
oughly at odds with the most elemental reading of the text itself and with 
almost two hundred years of constitutional history as to lead me to won- 
der whether anything can be said in response. On the other hand, I be- 
lieve it imperative to respond, in word and in deed, for this nihilism calls 
into question the very point of constitutional adjudication; it threatens 
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our social existence and the nature of public life as we know it in 
America; and it demeans our lives. It is the deepest and darkest of all 
nihilisms. It must be combated and can be, though perhaps only by af- 
firming the truth of that which is being denied—the idea that the Consti- 
tution embodies a public morality and that a public life founded on that 
morality can be rich and inspiring. 
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Fish v. Fiss 


Stanley Fish 


I. The Rules of the Game 


On the first page of his essay ‘‘Objectivity and Interpretation,” Owen 
Fiss characterizes interpretation as ‘‘neither a wholly discretionary nor a 
wholly mechanical activity,” but a “dynamic interaction between reader 
and text’ of which meaning is the “‘product.’’”! This middle way, he as- 
serts, ‘‘affords a proper recognition of both the subjective and objective 
dimensions of human experience.’ The alternatives Fiss rejects will be 
familiar to all students of both literary and legal interpretation. The 
“wholly mechanical” alternative is the view, often termed positivist, that 
meaning is a property of—is embedded in—texts and can therefore be 
read without interpretive effort or intervention by a judge or a literary 
critic. The “wholly discretionary” alternative is the opposite view, often 
termed subjectivist, that texts have either many meanings or no mean- 
ings, and the reader or judge is free to impose—create, legislate, make 
up, invent—whatever meanings he or she pleases, according to his or 
her own whims, desires, partisan purposes, etc. On the one view, the 
text places constraints on its own interpretation; on the other, the reader 
interprets independently of constraints. Fiss proposes to recognize the 
contributions of both text and reader to the determination of meaning by 
placing between the two a set of ‘‘disciplining rules” derived from the 
specific institutional setting of the interpretive activity. These rules 
“specify the relevance and weight to be assigned to the material’’ and 
define the “basic concepts and ... procedural circumstances under 
which the interpretation must occur.’ They thus act as constraints on 
the interpreter’s freedom and direct him to those meanings in the text 
that are appropriate to a particular institutional context. 

On its face, this proposal seems reasonable enough, but ultimately it 
will not do, and it will not do because the hinge on which Fiss’s account 
turns is not sufficiently fixed to provide the stability he needs. That hinge 
is the notion of “disciplining rules” that will constrain readers or inter- 
preters and mitigate (if not neutralize) the inherent ambiguity of texts.4 
The claim is that, given a particular situation, the rules tell you what to 
do and prevent you from simply doing whatever you like. 
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The trouble is that they don’t. If the rules are to function as Fiss would 
have them function—to ‘constrain the interpreter’’—they themselves 
must be available or “readable” independently of interpretation; that is, 
they must directly declare their own significance to any observer, no 
matter what his perspective. Otherwise they would “constrain” individ- 
ual interpreters differently, and you would be right back in the original 
dilemma of a variously interpretable text and an interpretively free read- 
er. To put the matter another way, if the rules tell you what to do with 
texts, they cannot themselves be texts, but must be—in the strong sense 
assumed by an older historiography—documents.° Unfortunately, rules 
are texts. They are in need of interpretation and cannot themselves serve 
as constraints on interpretation. 

That at least is my argument, and we can test it by trying to think of 
some rules. Fiss does not spend much time telling us what the disciplin- 
ing rules are like, but the general form they would take is clear from what 
he does say. They would be of at least two kinds, particular and general. 
A particular rule would be one that “‘specif[ied] the relevance and weight 
to be assigned to the material,’’° and would presumably take a form like: 
“If someone takes the property of another without his consent, count 
that as larceny.’” A general rule would be one that defined the ‘’basic 
concepts and . . . procedural circumstances under which the interpreta- 
tion must occur,’’”” and its form would be something like: ‘“Always con- 
sult history’ (one of Fiss’s examples, in fact).* The problem with the 
particular rule is that there will always be disputes about whether the act 
is indeed a “taking” or even about what a “‘taking’’ is. And even where 
the fact of taking has been established to everyone’s satisfaction, one can 
still argue that the result should be embezzlement or fraud rather than 
larceny. The same analysis holds for the more general rules. To say that 
one must always consult history does not prevent—but provokes—dis- 
agreements about exactly what history is, or about whether or not this 
piece of information counts as history, or (if it does count) about what its 
factual configurations are. 

Fiss himself acknowledges the possibility of such disputes, but says 
that they ‘pose only issues of application’’;’ that is to say, they do not 
affect the ‘legitimacy of the disciplining rules,” which are still doing 
their disciplining. ‘“The authority of a particular rule can be maintained 
even when it is disputed ... .’""” But how can “‘it’’ be maintained as a 
constraint when the dispute is about what “‘it’’ is or about what “‘it’”’ 
means? Fiss assumes that one first “has” a rule and then interprets it. But 
if the shape of the rule could be had without interpretation, then the 
interpretation would be superfluous."' And if interpretation is not super- 
fluous to the ‘‘reading”’ of rules (Fiss would agree that it is not), then one 
only has rules in an interpreted shape. Thus we are back once again to 
my assertion that a so-called disciplining rule cannot be said to act as a 
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_ constraint on interpretation because it is (in whatever form has been 


specified for it) the product of an interpretation. 

This is true even in those cases where there are no disputes, where 
there is perfect agreement about what the rule is and what it means. 
There is a temptation (often irresistible to those on Fiss’s side of the 
street) to assume that such cases of perfect agreement are normative and 
that interpretation and its troubles enter in only in special circumstances. 
But agreement is not a function of particularly clear and perspicuous 
rules; it is a function of the fact that interpretive assumptions and proce- 
dures are so widely shared in a community that the rule appears to all in 
the same (interpreted) shape. And if Fiss were to reply that I am not 
denying the existence—and authority—of disciplining rules, but merely 
suggesting a new candidate for them in the “persons” of interpretive 
assumptions and procedures, I would simply rehearse the argument of 
the previous paragraphs all over again, pointing out this time that inter- 
pretive assumptions and procedures can no more be grasped indepen- 
dently of interpretation than disciplining rules can; thus they cannot be 
thought of as constraints upon interpretation either.” 

The difficulty, in short, cannot be merely patched over; it pervades the 
entire situation in which someone (a judge, a literary critic) faced with 
the necessity of acting (rendering a judgment, turning out a reading) 
looks to some rule or set of rules that will tell him what to do. The diffi- 
culty becomes clear when the sequence—here I am, I must act, I shall 
consult the rule—becomes problematic in a way that cannot be reme- 
died. Let us imagine that the president of the United States or some other 
appropriate official appoints to the bench someone with no previous ju- 
dicial or legal experience. This person is, however, intelligent, mature, 
and well informed. As she arrives to take up her new position she is 
handed a booklet and told, “Here are the rules—go to it!” What would 
happen? The new judge would soon find that she was unable to read the 
rules without already having a working knowledge of the practices they 
were supposed to order, or, to put it somewhat more paradoxically, she 
would find that she could read the rules that are supposed to tell her 
what to do only when she already knew what to do. This is so because 
rules, in law or anywhere else, do not stand in an independent relation- 
ship to a field of action on which they can simply be imposed; rather, 
rules have a circular or mutually interdependent relationship to the field 
of action in that they make sense only in reference to the very regularities 
they are thought to bring about. The very ability to read the rules in an 
informed way presupposes an understanding of the questions that are 
likely to arise (Should liability be shared or strictly assigned?), the kinds 
of decisions that will have to be made, the possible alternative courses of 
action (to dismiss, to render a summary judgment), the consequences 
(for future cases) of deciding one way or another, and the “‘deep”’ issues 
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that underlie the issue of record (Are we interested in retribution or pre- 
vention?). Someone who was without this understanding would imme- 
diately begin to ask questions about what a rule meant, and in answer 
would be told about this or that piece of practice in a way that would alert 
her to what was “going on” in some corner of the institutional field. She 
would then be able to read the rule because she would be seeing it as 
already embedded in the context of assumptions and practices that make 
it intelligible, a context that at once gives rise to it (in the sense that it is a 
response to needs that can be felt) and is governed by it. 

Even that would not be the end of the matter. Practices are not fixed 
and finite—one could no more get out a list of them than one could get 
out a list of the rules. Sooner or later the new judge would find herself 
“misapplying’’ the rules she thought she had learned. In response to 
further questions she would discover that a situation previously mas- 
tered also intersected with a piece of the field of practice of which she 
had been ignorant; and in the light of this new knowledge she would see 
that the rule must be differently applied because in a sense it would be a 
different, though not wholly different, rule. 

Let me clarify this somewhat abstract discussion by juxtaposing to it 
another example. Suppose you were a basketball coach and had taught 
someone how to shoot baskets and how to dribble the ball, but had im- 
parted these skills without reference to the playing of an actual basket- 
ball game. Now you decide to insert your student into a game, and you 
equip him with some rules. You say to him, for instance, ‘Take only 
good shots.” ‘‘What,”’ he asks reasonably enough, ‘is a good shot?’ 
“Well,” you reply, ‘a good shot is an ‘open shot’, a shot taken when you 
are close to the basket (so that the chances of success are good) and when 
your view is not obstructed by the harassing efforts of opposing play- 
ers.” Everything goes well until the last few seconds of the game; your 
team is behind by a single point; the novice player gets the ball in heavy 
traffic and holds it as the final buzzer rings. You run up to him and ask, 
“Why didn’t you shoot?” and he answers, “It wasn’t a good shot.” 
Clearly, the rule must be amended, and accordingly you tell him that if 
time is running out, and your team is behind, and you have the ball, you 
should take the shot even if it isn’t a good one, because it will then be a 
good one in the sense of being the best shot in the circumstances. (Notice 
how both the meaning of the rule and the entities it covers are changing 
shape as this “education” proceeds.) Now suppose there is another 
game, and the same situation develops. This time the player takes the 
shot, which under the circumstances is a very difficult one; he misses, 
and once again the final buzzer rings. You run up to him and ask, 
“Didn't you see that John (a teammate) had gone ‘back door’ and was 
perfectly positioned under the basket for an easy shot?” and he answers 
“But you said . . . .’” Now obviously it would be possible once again to 
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amend the rule, and just as obviously there would be no real end to the 
sequence and number of emendations that would be necessary. Of 
course, there will eventually come a time when the novice player (like 
the novice judge) will no longer have to ask questions; but it will not be 
because the rules have finally been made sufficiently explicit to cover all 
cases, but because explicitness will have been rendered unnecessary by a 
kind of knowledge that informs rules rather than follows from them. 

Indeed, explicitness is a good notion to focus on in order to see why 
Fiss’s disciplining rules won’t do what he wants them to do (namely, 
provide directions for behavior). On the one hand, no set of rules could 
be made explicit enough to cover all the possible situations that might 
emerge within a field of practice; no matter how much was added to the 
instruction “Take only good shots,” it could never be descriptive of all 
the actions it was supposed to direct, since every time the situation 
changes, what is or is not a ‘’good” shot will change too. On the other 
hand, for someone already embedded in a field of practice, the briefest of 
instructions will be sufficient and perhaps even superfluous, since it will 
be taken as referring to courses of action that are already apparent to the 
agent; upon hearing or remembering the rule ‘“Take only good shots,” a 
player will glance around a field already organized in terms of relevant 
pieces of possible behavior. A rule can never be made explicit in the 
sense of demarcating the field of reference independently of interpreta- 
tion, but a rule can always be received as explicit by someone who hears 
it within an interpretive preunderstanding of what the field of reference 
could possibly be." 

The moral of the story, then, is not that you could never learn enough 
to know what to do in every circumstance, but that what you learn can- 
not finally be reduced to a set of rules. Or, to put the case another way (it 
amounts to the same thing), insofar as the requisite knowledge can be 
reduced to a set of rules (‘Take only good shots,” ‘Consult history’), it 
will be to rules whose very intelligibility depends on the practices they 
supposedly govern. Fiss believes that the rules must exist prior to prac- 
tice, or else practice will be unprincipled; but as the examples of the 
judge and the basketball player have shown, practice is already princi- 
pled, since at every moment it is ordered by an understanding of what it 
is practice of (the law, basketball), an understanding that can always be 
put into the form of rules—rules that will be opaque to the outsider—but 
is not produced by them. 

The point has been well made by Thomas Kuhn when he wrote that 
“scientists . . . never learn concepts, laws, and theories in the abstract 
and by themselves.” “Instead,” he adds, “these intellectual tools are 
from the start encountered in a historically and pedagogically prior unit 
that displays them with and through their application.”* As an illustra- 
tion Kuhn offers an example that is on all fours with the ones we have 
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already considered. His text is an eighteenth-century law of rational me- 
chanics: ‘‘Actual descent equals potential ascent.’’ 


Taken by itself, the verbal statement of the law . . . is virtually impotent. 
Present it to a contemporary student of physics, who knows the words 
and can do all these problems but now employs different means. Then 
imagine what the words, though all well known, can have said to a man 
who did not know even the problems. For him the generalization could 
begin to function only when he learned to recognize ‘actual descents” 
and “‘potential ascents” as ingredients of nature, and that is to learn 
something, prior to the law, about the situations that nature does and 
does not present. That sort of learning is not acquired by exclusively 
verbal means. Rather it comes as one is given words together with con- 
crete examples of how they function in use... . To borrow . . . Michael 
Polanyi’s useful phrase, what results from this process is “tacit knowl- 
edge’ which is learned by doing science rather than by acquiring rules 
for doing it." 


In another place Kuhn characterizes this process as one “‘of learning by 
finger exercise” and identifies it with “the process of professional initia- 
tion.”’'° The generality of this assertion can be seen immediately when 
one considers what happens in the first year of law school (or, for that 
matter, in the first year of graduate study in English). The student stud- 
ies not rules but cases, pieces of practice, and what he or she acquires are 
not abstractions but something like ‘““know-how” or ‘the ropes,” the 
ability to identify (not upon reflection, but immediately) a crucial issue, 
to ask a relevant question, to propose an appropriate answer from a 
range of appropriate answers, etc. Somewhere along the way the stu- 
dent will also begin to formulate rules or, more properly, general princi- 
ples, but will be able to produce and understand them only because he or 
she is deeply inside—indeed, is a part of—the context in which they be- 
come intelligible. 


II. Independence and Constraint 


To have said as much is already to have taken the next step in my argu- 
ment. In the course of explaining why rules cannot serve as constraints 
on interpretation, | have explained why rules (in that strong sense) are 
not necessary; and in the course of explaining why rules are unneces- 
sary, I also have explained why the fear of unbridled interpretation—of 
interpreters whose determinations of meaning are unconstrained—is 
baseless.'” It is this fear that animates Fiss’s entire enterprise, but it is a 
fear that assumes an interpreter who is at least theoretically free to deter- 
mine meaning in any way he or she likes, and who therefore must be 
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constrained by something external, by rules or laws. But on the analysis 
offered in the preceding paragraphs there can be no such interpreter. To 
be, as I have put it, ‘deeply inside” a context is to be already and always 
thinking (and perceiving) with and within the norms, standards, defini- 
tions, routines, and understood goals that both define and are defined 
by that context. 

The point is an important one because it clarifies the relationship be- 
tween my argument and Fiss’s (which is not simply one of opposition, as 
it is, for example, in the dispute between Fiss and Sanford Levinson'*). 
The notion of disciplining rules is crucial to Fiss’s account because it rep- 
resents for him the chief constraint on the process of adjudication; and by 
taking away the firmness and independence of those rules | may seem to 
have undermined the process altogether by leaving an undisciplined in- 
terpreter confronting a polysemous text, with nothing between them to 
assure that the assignment of meaning will proceed in one direction rath- 
er than another. But these consequences follow only if readers and texts 
are in need of the constraints that disciplining rules would provide, and 
the implication of what I have already said is that they are not. 

To see why they are not, one must remember that Fiss’s account takes 
the form it does because he begins by assuming two kinds of indepen- 
dence, one good and one bad. The bad kind of independence attaches to 
readers and texts: readers are free to choose any meanings they like, and 
texts contain too many meanings to guarantee a principled choice. The 
good kind of independence attaches to rules: because they stand outside 
of or are prior to a field of interpretive practice, they can guide and con- 
trol it in appropriate ways. The good kind of independence controls and 
disciplines the bad. My contention is that by showing why the good kind 
of independence can never be achieved, I have shown at the same time 
why the bad kind is never a possibility. Just as rules can be read only in 
the context of the practice they supposedly order, so are those who have 
learned to read them constrained by the assumptions and categories of 
understanding embodied in the same practice. It is these assumptions 
and categories that have been internalized in the course of training, a 
process at the end of which the trainee is not only possessed of but pos- 
sessed by a knowledge of the ropes, by a tacit knowledge that tells him 
not so much what to do, but already has him doing it as a condition of 
perception and even of thought. The person who looks about and sees, 
without reflection, a field already organized by problems, impending de- 
cisions, possible courses of action, goals, consequences, desiderata, etc., 
is not free to choose or originate his own meanings, because a set of 
meanings has, ina sense, already chosen him and is working itself out in 
the actions of perception, interpretation, judgment, etc., he is even now 
performing. He is, in short, already filled with and constituted by the 
very meanings that on Fiss’s account he is dangerously free to ignore. 
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This amounts finally to no more, or less, than saying that the agent is 
always and already situated, and that to be situated is not to be looking 
about for constraints, or happily evading them (in the mode, supposed- 
ly, of nihilism), but to be constrained already. To be a judge or a basket- 
ball player is not to be able to consult the rules (or, alternatively, to be 
able to disregard them) but to have become an extension of the ‘“know- 
how” that gives the rules (if there happen to be any) the meaning they 
will immediately and obviously have.!* 

Of course, what holds for the rules holds too for every other ‘text’ 
encountered in a field of practice, including the text with which Fiss is 
most concerned, the Constitution. Fiss believes that texts present the 
same liabilities (the liabilities of independence) as interpreters. Interpret- 
ers have too many choices; texts have too many meanings. ‘[F]or any 
text,”” he says, ‘there are any number of possible meanings and the inter- 
preter creates a meaning by choosing one.’’”? | have tried to show why 
this is the wrong account of the position occupied by interpreters, and | 
shall now show why it is also (and for the same reasons) the wrong ac- 
count of texts. Although Fiss says that any text has any number of possi- 
ble meanings, we have already seen that for his system to work there 
must be at least some texts—i.e., disciplining rules—that have only one 
meaning, and we have seen too that (a) there are no such texts, and (b) 
the fact that there are no such texts is not fatal to the goal of principled 
interpretive behavior. The reason that this fact is not fatal is that there are 
also no texts that have a plurality of meanings, so that there is never a 
necessity of having to choose between them. 

Now I know that this will seem immediately paradoxical. How can 
there be at once no texts that have a single meaning and no texts that 
have many meanings, and how can this impossible state of affairs (even 
if it could exist) be seen as a solution to the problem of interpretation? The 
answer to this question will emerge once we are no longer in the grip of 
the assumption that gives rise to the paradox, the assumption that texts 
“have” properties before they are encountered in situations, which is 
also the assumption that it is possible to encounter texts in anything but 
an already situated—that is, interpreted—condition. It is this assump- 
tion that impels the project of formal linguistics, the project of specifying 
the properties of sentences as they exist in an acontextual state, so that 
one could finally distinguish in a principled way between sentences that 
were straightforward, ambiguous, multiply ambiguous, etc. But as | 
have argued elsewhere,”! sentences never appear in any but an already 
contextualized form, and a sentence one hears as ambiguous (for exam- 
ple, ‘I like her cooking’’”) is simply a sentence for which one is imagin- 
ing, at the moment of hearing, more than one set of contextual 
circumstances. Any sentence can be heard in that way, but there are con- 
ditions under which such imaginings are not being encouraged (al- 


258 Interpreting Law and Literature 


though they are still possible), and under these conditions any sentence 
can be heard as having only a single obvious meaning. The point is that 
these conditions (of ambiguity and straightforwardness) are not linguis- 
tic, but contextual or institutional. That is to say, a sentence does not ask 
to be read in a particular way because it is a particular kind of sentence; 
rather, it is only in particular sets of circumstances that sentences are 
encountered at all, and the properties that sentences display are always a 
function of those circumstances. Since those circumstances (the condi- 
tions within which hearing and reading occur) can change, the proper- 
ties that sentences display can also change; and it follows that when 
there is a disagreement about the shape or meaning of a sentence, it is a 
disagreement between persons who are reading or hearing (and there- 
fore constituting) it according to the assumptions of different 
circumstances. 

Everything that I have said about sentences applies equally, mutatis 
mutandis, to texts. If there are debates about what the Constitution 
means, it is not because the Constitution “provokes” debate, not be- 
cause it is a certain kind of text, but because for persons reading (consti- 
tuting) it within the assumption of different circumstances, different 
meanings will seem obvious and inescapable. By ‘circumstances’ | 
mean, among other things, the very sense one has of what the Constitu- 
tion is for. Is it an instrument for enforcing the intentions of the Fram- 
ers?% Is it a device for assuring the openness of the political process?” Is 
it a blueprint for the exfoliation of a continually evolving set of funda- 
mental values?* Depending on the interpreter’s view of what the Consti- 
tution is for, he will be inclined to ask different questions, to consider 
different bodies of information as sources of evidence, to regard different 
lines of inquiry as relevant or irrelevant, and finally, to reach different 
determinations of what the Constitution “‘plainly’’ means. Notice, how- 
ever, that these differences are not infinite; at any one time there are only 
so many views as to what the Constitution is for;° and therefore even 
those who are proceeding within different views and arguing for differ- 
ent meanings are constrained in their proceedings by the shared (if tacit) 
knowledge that (a) the number of such views is limited, and (b) they are 
all views of the Constitution, a document whose centrality is assumed by 
all parties to the debate. (Here is a way in which it does make a kind of 
sense to say that the Constitution “provokes” debate—not because of 
any properties it “has,” but because the position it occupies in the enter- 
prise is such that specification of its meaning is the business everyone is 
necessarily in.) Even when the central text of the enterprise is in dispute, 
all parties to the dispute are already situated within the enterprise, and 
the ways of disputing and the versions of the Constitution produced by 
those ways are “enterprise-specific.”” What this means is that the Consti- 
tution is never in the condition that occasions the urgency of Fiss’s 
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essay—it is never an object waiting around for interpretation; rather, it is 
always an already-interpreted object, even though the interpretations it 
has received and the forms it has taken are in conflict with one another. 

How are these conflicts to be settled? The answer to this question is 
that they are always in the process of being settled, and that no transcen- 
dent or algorithmic method of interpretation is required to settle them. 
The means of settling them are political, social, and institutional, in a mix 
that is itself subject to modification and change. This means, of course, 
that the arena of settling is never purely internal; and indeed the distinc- 
tion between the internal and the external is in general less firm and sta- 
ble than Fiss assumes. He makes the point that judgments concerning 
the law are sometimes made from an “external perspective’ by someone 
who is operating “on the basis of some religious or ethical principle (such 
as denying the relevance of any racial distinction) or on the grounds of 
some theory of politics (such as condemning the decision because it will 
cause social unrest).’’’” In such instances, he concludes, “the evaluation 
is not in terms of the law.’ Well, yes and no. If Fiss means by this that 
the evaluation originates from a source that is not part of the ‘judicial 
system,” narrowly conceived, then his statement is both true and trivial; 
but if he means that an evaluation emanating from some social, political, 
religious, or moral concern is not a legal one, then he is propounding a 
notion of the law that is as positivistic as it is impossible. Instead, one 
might say (to take up just one of Fiss’s examples) that the desire to avoid 
social unrest is one of the enabling conditions of law; it is one of the 
tacitly assumed “goods” that dictate the shape of the law even when 
particular laws nowhere refer to them. For the most part the stated pur- 
pose of a statute is the regulation of some precisely defined set of activi- 
ties in industry or public life (for instance, traffic laws); but it is some 
unstated general purpose on the order of “avoiding social unrest’ that 
impels the very attempt at regulation and determines the details of the 
statute as it is finally written. The content of the law, even when its mani- 
festation is a statute that seems to be concerned with only the most tech- 
nical and mechanical of matters (taxes, for example), is always some 
social, moral, political, or religious vision; and when someone objects to 
a decision ‘‘on the basis of some ethical or religious principle,” his objec- 
tion is not “external” to the law (except in the narrow procedural sense 
acknowledged above), but represents an effort to alter the law, so that 
one’s understanding of what was internal to it would be different. If that 
alteration were effected, it would not be because a structure of the law 
had been made to bend to the pressure of some moral or political per- 
spective, but because a structure already moral and political had been giv- 
en another moral and political shape. 

How might that happen? Just as Fiss says it would, when he enumer- 
ates the courses of action available to the ‘“external critic’: ‘“He may move 
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to amend the Constitution or engage in any number of lesser and more 
problematic strategies designed to alter the legal standards, such as 
packing the court or enacting statutes that curtail jurisdiction.””? How- 
ever, in calling these latter strategies ‘lesser’ and “‘more problematic,” 
Fiss once again assumes a distinction that cannot be maintained. Pre- 
sumably they are “‘lesser’’ and ‘more problematic’ because they are 
more obviously political; but in fact the entire system is political, and the 
question at any moment is, From which point in the system is pressure 
being applied, and to what other points? It is no more illegitimate to en- 
act statutes or to make appointments than it is to engage in the slower 
and less theatrical activity of amending the Constitution. The processes 
for executing any of these courses of action are already in place, and they 
have been put in place by political acts. The fact that one rather than 
another course is taken reflects the conditions obtaining in the entire sys- 
tem, not a bypassing of the system or an unwarranted intrusion on 
proper legal procedure. 

Consider, for example, the course of “packing the Court.’’ That 
phrase, now laden with pejorative connotations, refers to an attempt by 
Franklin Delano Roosevelt to assure that the ethical and social philos- 
ophy informing the Court’s decisions was similar to his own. Roosevelt 
made that attempt not as an anarchist or an outlaw but as a political 
agent whose actions were subject to the approval or disapproval of other 
political agents, all of whom were operating within a system of con- 
straints that make it possible for him to do something but not everything. 
In other words, ‘‘packing the Court’ is a possible legal strategy, but it 
can be successful only if other parts of the legal system assist it or fail to 
block it. The fact that Roosevelt was in fact blocked is not to be explained 
by saying that a “lesser” strategy was foiled by a legitimate one, but by 
saying that the political forces always as work in the system exist in ever- 
changing relationships of strength and influence. (It is not the case that 
because Roosevelt was unable to do it it can never be done; but it is true 
that doing it has been made harder by the fact that he tried and failed.) 

At times the disposition of the entire system will be such that the judi- 
ciary can settle constitutional questions by routine procedures and in ac- 
cordance with principles that have been long articulated and accepted; at 
other times the legislature or the executive will feel called upon to inter- 
vene strongly in an attempt to alter those principles and institute new 
procedures. The mistake is to think that one state of affairs is normative 
and “legal’’ while the other is extraordinary and ‘‘external.”” Both are 
perfectly legal and normative; they simply represent different propor- 
tions of the mix of agencies that participate in the ongoing project of de- 
termining what the Constitution is. The same analysis holds for the oft- 
opposed policies of judicial restraint and judicial activism. It is often as- 
sumed that the one indicates a respect for the Constitution while the 
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other is an unwarranted exercise of interpretive power, as influenced by 
social and political views; but in fact, so-called judicial restraint is exer- 
cised by those judges who, for a variety of reasons, decide to leave in 
place the socially and politically based interpretations of the activists of 
an earlier generation. 


III. Interpretive Authority and Power 


It is time, I think, to take stock and look back at the argument as it has 
unfolded so far. The first thing to recall is that Fiss’s account of adjudica- 
tion is inspired by the fear that interpretation will be unprincipled, either 
because (a) the “‘interaction’’ between the reader and the text is not suffi- 
ciently constrained by rules that put limits on the freedom of the one and 
the polysemy of the other, or because (b) interpretive authority is simply 
a function of the power wielded by those who happen to occupy domi- 
nant positions in certain political or bureaucratic structures. | have ar- 
gued against the first version of this fear by pointing out that readers and 
texts are never in a state of independence such that they would need to 
be “disciplined” by some external rule. Since readers are already and 
always thinking within the norms, standards, criteria of evidence, pur- 
poses, and goals of a shared enterprise, the meanings available to them 
have been preselected by their professional training; they are thus never 
in the position of confronting a text that has not already been “given” a 
meaning by the interested perceptions they have developed. More gener- 
ally, whereas Fiss thinks that readers and texts are in need of constraints, 
I would say that they are structures of constraint, at once components of 
and agents in the larger structure of a field of practices, practices that are 
the content of whatever ‘‘rules’’ one might identify as belonging to the 
enterprise. At every point, then, lam denying the independence (of both 
the “good” and “bad” kinds) that leads Fiss first to see a problem and 
then to propose its solution. 

The second version of Fiss’s fear—that the law may be nothing but 
‘masked power’’*’—is merely a ‘‘bogeyman’”’ reformulation of the first, 
and it can be disposed of in the same way. By ‘‘masked power,” Fiss 
means authority that is not related to any true principle, but that instead 
represents a “mere” exercise of some official will. The opposition sur- 
faces most revealingly when Fiss contrasts two claims that a judge might 
make in his efforts to secure obedience to a decision. In the best of cir- 
cumstances the judge may base his claim ‘on a theory of virtue,’”’ but in 
some situations he ‘‘may have to assert the authoritativeness that pro- 
ceeds from institutional power alone.”’*! Once again the mistake is to 
imagine two pure entities—“‘institutional virtue” and ‘‘institutional 
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power’ ’**—which can then be further conceived of as alternative and mu- 
tually exclusive bases for action in a community. And, once again, the 
way to see past the mistake is to challenge the independence of either 
entity. 

To begin with “institutional virtue’: what exactly would that be? The 
answer is that it would be precisely institutional, virtue defined not in some 
abstract or asituational way, but in terms of the priorities, agreed-upon 
needs, long- and short-term goals, etc., of an ongoing social and political 
project. It would, in short, be virtue in relation to the perspective of an 
enterprise, and an appeal to it would be compelling only to someone with 
a commitment to that enterprise. To that same someone the threat of a 
contempt proceeding or some other punitive action would be no less com- 
pelling, and for the same reason. That is to say, the person who on one occa- 
sion complies with a decision because he agrees with it and on another 
occasion because of a judicial threat is in each instance signifying his com- 
mitment to the legal institution and its principles. Adherence to the rule of 
law does not mean agreement with its decisions but a respect for its proce- 
dures and its power, including the power to fine, to cite, and to imprison. 
Such power is not, as Fiss believes, a matter of ‘“brute force,”” even when 
its instruments are “rifles, clubs, and tear gas,’’* but is instead an exten- 
sion of the standards and norms—indeed, of the ‘theory of virtue’’—that 
inform the decision in the first place. “Institutional power” is just another 
(and unflattering) name for an obligation, inherent in an office, to decide 
this or enforce that, and therefore it is not something extrinsic to a princi- 
pled enterprise but is itself principled. 

This is not to say that there are no differences between immediate com- 
pliance and compliance under threat, or compliance in the form of un- 
dergoing incarceration. The differences are real, but they cannot simply 
be characterized as the difference between obedience to a principle and 
obedience to brute force. Neither the principle, which is authoritative 
(i.e., forceful) only because of the political enactment (sometimes follow- 
ing upon revolution) of some vision or agenda, nor the force, which is an 
etiolated version of the authority vested in the principle, can be suffi- 
ciently distinguished in a way that would make the one a threat to the 
integrity of the other. Of course, force can be abused—I am not propos- 
ing anything as crude as “might makes right’’—but the decision that it 
had been abused is itself an institutional one, and such a decision implic- 
itly entails the recognition that under certain well-defined institutional 
circumstances force is legitimate and—in terms of the institution’s as- 
sumed goals and purposes—even virtuous. 

The opposition between legitimate (virtue-based) and illegitimate 
(power-based) authority is for Fiss part of a broader opposition between 
authority of any kind and interpretation: “It is important to note that the 
claim of authoritativeness, whether it be predicated on virtue or power, 
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is extrinsic to the process of interpretation. It does not arise from the act 
of interpretation itself and is sufficient to distinguish the judge from the 
literary critic or moral philosopher who must rely on intellectual authori- 
ty alone.’”’™ 

Obviously there is a harmless (and trivial) sense in which what Fiss 
says is true: arriving at a judicial decision and subsequently enforcing it 
are distinct processes, in the sense that the one precedes the other; but to 
say that one is extrinsic to the other is to attribute to both of them an 
independence and purity that neither could have. That is to say, neither 
“arises” from the other, since they both “arise” from the same set of 
institutional imperatives. Interpretation is not an abstract or contextless 
process, but one that elaborates itself in the service of a specific enter- 
prise, in this case the enterprise of the law; the interpretive ‘“moves”’ that 
occur to a judge, for example, occur to him in a shape already informed 
by a general sense of what the law is for, of what its operations are in- 
tended to promote and protect. Even when the particulars are the subject 
of debate, it is that general sense that legitimizes interpretation, because 
it is the content of interpretation. As we have seen, it is that same general 
sense that legitimizes (because it is the content of) authority, whether of 
the virtue-based or power-based variety. To put the matter starkly, inter- 
pretation is a form of authority, since it is an extension of the prestige 
and power of an institution; and authority is a form of interpretation, 
since it is in its operations an application or ‘‘reading” of the principles 
embodied in that same institution. So while it is possible to distinguish 
between these two activities on a narrow procedural level (on the level, 
for example, of temporal precedence), it is not possible to distinguish 
between them as activities essentially different in kind. 

Nor is it possible to distinguish between the law and literary criticism 
or philosophy by saying that practitioners of the latter ‘‘must rely on in- 
tellectual authority alone.’ Again there is a fairly low-level sense in 
which this is true: the decisions or interpretations of literary critics and 
philosophers are not backed up by the machinery of a court. But Fiss 
means more by “‘intellectual authority’; he means the authority exerted 
by arguments that make their way simply by virtue of a superior rational- 
ity and do not depend for their impact on the lines of power and influ- 
ence operating in an institution.* That kind of authority, I submit, does 
not exist. In literary studies, for example, one possible reason for hear- 
kening to an interpretation is the institutional position occupied by the 
man or woman who proposes it, the fact that he or she has a record of 
successfully made (that is, influential) arguments, or is known as the edi- 
tor of a standard text, or is identified with an important “‘approach,”’ or is 
highly placed in a professional organization (a department, a profession- 
al society), or all of the above. These and other institutional facts are not 
external to the issue of intellectual authority, because the very shape of 
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intellectual authority—in the form of “powerful” arguments and ‘‘deci- 
sive’’ evidence and ‘compelling’ reasons—has been established (not for 
all time, but for a season) by the same processes that have established 
these facts—by publications, public appearances, pedagogical influence, 
etc. When a Northrop Frye or a Jacques Derrida speaks, it is with all the 
considerable weight of past achievements, battles fought and won, con- 
stituencies created, agendas proposed and enacted; and that weight is 
inseparable from the “intellectual” decision to ‘“comply’’ with what they 
have said. (They are the E.F. Huttons of our profession.) Of course, Frye 
and Derrida cannot call in the judiciary or the Congress or the president 
of the United States to implement their interpretations, but there are 
other means of implementation at their disposal and at the disposal of 
their adherents. They can influence decisions about tenure, promotion, 
publications, grants, leaves, appointments, prizes, teaching assign- 
ments, etc. Although the ‘compliance’ secured by these and other 
means is more diffuse and less direct than the compliance secured by a 
judge, it is rooted in authority nevertheless, and this authority, like that 
wielded in the law, is at once intellectual and institutional. This is not to 
deny that literary and legal practice are importantly different, but their 
differences cannot be captured by drawing the kind of line Fiss draws. 

It may seem that by collapsing so many distinctions—between the in- 
tellectual and the institutional, between authority and power, between 
virtue and authority—I am undermining the possibility of rational adju- 
dication; but in fact, everything I have said points to the conclusion that 
adjudication does not need these distinctions (any more than it needs 
“disciplining rules’’) to be rational. All it needs is an understanding, 
largely tacit, of the enterprise’s general purpose; with that in place (and it 
could not help but be) everything else follows. Fiss knows this too, but 
not in a way that figures strongly in his analysis. He knows, for example, 
that a “judge quickly learns to read in a way that avoids crises,’’°” and 
that “[t]he judge must give a remedy”’;** but he does not recognize such 
facts for what they are: the very motor of adjudication and a guarantee of 
its orderliness. The judge who has learned to read in a way that avoids 
crises is a judge who has learned what it means to be a judge, and has 
learned that the maintenance of continuity is a prime judicial obligation 
because without continuity the rule of law cannot claim to be stable and 
rooted in durable principles. It is not simply that crisis would be disrup- 
tive of the process, but that crisis and disruption are precisely what the 
process is supposed to forestall. That is why the judge must give a reme- 
dy: not only because the state, defendant, and plaintiff have a right to 
one, but also because every time a remedy is given the message is re- 
peated that there is always a remedy to be found, and that the law there- 
by underwrites and assures the ongoing and orderly operations of 
society. 
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The situation is exactly the reverse in literary studies, at least in the 
context of a modernist aesthetic where the rule is that a critic must learn 
to read in a way that multiplies crises, and must never give a remedy in 
the sense of a single and unequivocal answer to the question, What does 
the poem or novel or play mean? This rule is nowhere written down, and 
the ways of following it are nowhere enumerated. But it is a rule inherent 
in the discipline’s deepest beliefs about the objects of its attention, in its 
deepest understanding of what literary works are for—for contempla- 
tion, for the reflective exploration of complexity, for the entertainment of 
many perspectives, for the suspension of judgment. Critics who hold these 
beliefs (and, for many, to hold them or be held by them is what it means 
to be a critic) interrogate texts assumed to be literary in such a way as to 
“reveal” the properties—ambiguity, irony, multivalence—a literary text 
is supposed to have. That is to say, the procedures of literary criticism— 
its methods of inquiry, notions of evidence, mechanisms for evalua- 
tion—flow naturally from a sense, already in place, of what literature is 
and should be; and it follows that these same procedures are not in need 
of any external or independent constraints to assure their orderliness. A 
literary critic faced with an interpretive task always knows in general 
what to do (find interpretive crises), although the ways of doing it will 
vary with the circumstances, with his commitment to this or that meth- 
odology, with the currently received wisdom about a text or a period, 
with the scope of the project (a teaching of a single poem, of an entire 
oeuvre, of a genre, of a period). And, by the same reasoning, a judge 
always knows in general what to do (avoid crises, give a remedy), al- 
though his ways of doing it will vary with the nature of the case, with the 
forces (political, social, legislative) pressing for this or that decision, with 
the (interpreted) history of previous decisions.” 

In neither discipline, then, does rationality depend on the presence of 
“disciplining rules”; nor is the shape of rationality a function of different 
kinds of texts. Legal texts might be written in verse or take the form of 
narratives or parables (as they have in some cultures); but so long as the 
underlying rationales of the enterprise were in place, so long as it was 
understood (at a level too deep to require articulation) that judges give 
remedies and avoid crises, those texts would be explicated so as to yield 
the determinate or settled result the law requires. In both law and litera- 
ture it is ways of reading, inseparable from the fact of the institution it- 
self, and not rules or special kinds of texts that validate and justify the 
process of rational interpretation, whether it leads to the rendering of a 
clear-cut legal decision or to the demonstration that what is valuable 
about a poem is its resolute refusal to decide. 

All of which is to say that, while I stand with Fiss in his desire to de- 
fend adjudication in the face of ‘“‘nihilist’”’ and “subjectivist’’ arguments, I 
do not believe that this defense need take the form of asserting a set of 
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external constraints, because the necessary constraints are always al- 
ready in place. Indeed, I would put the case even more strongly: it is not 
just that the dangers Fiss would guard against—the dangers of excessive 
interpretive freedom, of ‘“masked power,” of random or irresponsible 
activity—have been neutralized, but that they are unrealizable, because 
the conditions that would make them the basis of a reasonable fear—the 
condition of free subjectivity, of “naturally” indeterminate texts, of un- 
principled authority—could never obtain; the worst-case scenario that 
Fiss calls up in his penultimate paragraph could never unfold: 


The great public text of modern America, the Constitution, would be 
drained of meaning. It would be debased. It would no longer be seen as 
embodying a public morality to be understood and expressed through 
rational processes like adjudication; it would be reduced to a mere in- 
strument of political organization—distributing political power and es- 
tablishing the modes by which that power will be exercised. Public 
values would be defined only as those held by the current winners in 
the processes prescribed by the Constitution; beyond that, there would 
be only individual morality, or even worse, only individual interests.” 


Were I to attempt a full-fledged analysis of this paragraph, I would find 
myself repeating everything I have said thus far, for it has been the busi- 
ness of this essay to redefine and recharacterize every one of the con- 
cepts and entities Fiss here invokes. On my analysis, the Constitution 
cannot be drained of meaning, because it is not a repository of meaning; 
rather, meaning is always being conferred on it by the very political and 
institutional forces Fiss sees as threats. Nor can these forces be described 
as ““mere,’’ because their shape and exercise are constrained by the very 
principles they supposedly endanger. And, since the operation of these 
forces is indeed principled, the fact that they determine (for a time) what 
will be thought of as ‘public values” is not something to be lamented, 
but simply a reflection of the even more basic fact that values derive from 
the political and social visions that are always competing with one anoth- 
er for control of the state’s machinery. Moreover, such values are never 
“individual,” since they always have their source in some conventional 
system of purposes, goals, and standards; therefore, the very notion of 
‘merely individual” interests is empty.*! In short, if these are the fears 
that animate Fiss’s efforts, then there is nothing for him to worry about. 

Paradoxically, he need not even be worried by the possibility that his 
account of adjudication might be wrong. Fiss believes that it is important 
to get things right because, if we don’t, nihilism might triumph. Nihilism 
must therefore be ‘““combated” in ‘word and in deed” because it “‘calls 
into question the very point of constitutional adjudication.” But if lam 
right, nihilism is impossible; one simply cannot “exalt the . . . subjective 
dimension of the interpretation’’® or drain texts of meanings, and it is 
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unnecessary to combat something that is not possible. Of course, there 
may be people who regard themselves as nihilists or subjectivists 
(whether these are the people who promote “deconstruction” is the sub- 
ject of another essay), and who try to instruct others in nihilist ways, but 
the fact that they intend the impossible does not make them capable of 
doing it; they would simply be conferring meanings and urging courses 
of action on the basis of principles they had not fully comprehended. 
One could of course combat those principles and dispute those mean- 
ings; but in doing so one would simply be urging alternative courses of 
action, not combating nihilism. 

Another way of putting this is to say that nothing turns on Fiss’s ac- 
count or, for that matter, on my account either. To be sure, one would 
rather be right than wrong, but in this case being right or wrong has no 
consequences for the process we are both trying to describe.* Fiss thinks 
otherwise; he thinks that there are consequences and that they are grave 
ones: “Viewing adjudication as interpretation helps to stop the slide to- 
ward nihilism. It makes law possible.’’* But if the slide toward nihilism 
is not a realizable danger, the urging of nihilist views cannot accelerate it, 
and, conversely, the refutation of nihilist views cannot retard it. From 
either direction, the account one has of adjudication is logically indepen- 
dent of one’s ability to engage in it. Your account may be nihilist or (as it 
is for Fiss) objectivist or (as it is for me) conventionalist, and when all is 
said and done, adjudication is still either possible or it is not. The empiri- 
cal evidence is very strong that it is; and it has been my argument that its 
possibility is a consequence of being situated in a field of practice, of 
having passed through a professional initiation or course of training and 
become what the sociologists term a ““competent member.” Owen Fiss 
has undergone that training, but I have not; and, therefore, even though 
I believe that his account of adjudication is wrong and mine is right, any- 
one who is entering the legal process would be well advised to consult 
Fiss rather than Fish. 


268 Interpreting Law and Literature 





The Poetics of Legal 
Interpretation 


Jessica Lane 


The editors had initially planned to include at this point an essay by Professor 
Ronald Dworkin, ‘‘How Law is Like Literature,’’ which can be found in his A 
Matter of Principle (Cambridge, Mass.: Harvard University Press, 1985), pp. 
146-66. Professor Dworkin informed the editors, however, that he wished not to 
have the essay reprinted, as it does not represent his most mature thinking about 
interpretation. The editors, of course, respected his wishes in this matter. 

Professor Dworkin’s earlier views have, though, taken on a certain life of their 
own; they have been the subject of much scholarly writing. The editors have 
therefore chosen to include the following review of A Matter of Principle by 
Jessica Lane, in which she summarizes and discusses some of his arguments. 
Students interested in Professor Dworkin’s most recent statement of his position 
should consult Law’s Empire (Cambridge, Mass.: Harvard University Press, 
1986), pp. 45-87, 228-38. 


Homer’s Odyssey principally chronicles the difficulties encountered 
by Odysseus on his return from the Trojan War. But Homer speaks 
also of Menelaus, stranded on the island of Pharos. There Menelaus 
sought out the sea-god Proteus, whose counsel he wished to obtain. 
This god had the power to change shape when apprehended. Thus he 
eluded any seeker. Menelaus, however, unwilling to be shaken off, 
grasped Proteus relentlessly through each appalling change, until at 
last the god took on his own form and submitted to questioning. 

This myth illustrates the reading of texts generally, but is especially 
pertinent to Ronald Dworkin’s work. Dworkin is unusually susceptible 
to misreading, perhaps because he never adverts to any first principles 
but his own. Thus, more than with many texts, dismaying—even chi- 
merical—shapes appear to readers who come without knowing, or with- 
out sharing, its assumptions or aims. Moreover, after an exchange with 
his critics, Dworkin has sometimes revised his own estimate of the shape 
he meant his work to take. Interpretation, then, is like the task of holding 
Proteus: readers must keep a grip while the object of attention assumes 
provisional,. often unappealing shapes. But they must also recognize 
when the text has assumed its true shape and can give an answer. 

In A Matter of Principle, Dworkin collects a series of essays written in 
the seven years since publication of Taking Rights Seriously. Several pieces 
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tackle the hoary Dworkinian issue of the distinction between policy and 
principle, showing the practical effect of the distinction on our view of 
different forms of civil disobedience, or of censorship.'! Other chapters 
take up questions such as the philosophical status of judicial decisions 
framed according to an economic analysis, the legitimacy of affirmative 
action, and the appropriate basis for freedom of the press. The material 
with the greatest long-term significance for Dworkin’s work, however, 
appears in the essay ‘‘How Law Is Like Literature” (hereafter HLL).? 

Dworkin argues that law is an arena where principles of political mo- 
rality necessarily inform judicial decision-making. At the same time, he 
wants to show that such decisions, though “deeply and thoroughly po- 
litical,’’ are not contaminated by the vagaries of judicial whim, or even by 
personal politics (p. 146). Yet it is the difficulty of distinguishing between 
personal politics and political morality that has given force to the legal 
realists’ critique. Dworkin has explained the distinction, in principle, in 
various ways. Recently, he has found his answer in the talismanic 
phrase, “interpretation.” Indeed, his most recent book, Law’s Empire, is 
an attempt to construct a theory of law from the theory of interpretation 
sketched in HLL. Although Dworkin has succeeded in shedding light on 
how law and literature approach texts, he fails to persuade that a unitary 
conception of interpretation can be specified for all disciplines. Interpre- 
tation, as in the case of Menelaus, answers questions regulated by pur- 
poses that a reader brings to a text. It is precisely because the disciplines 
aim at quite different ends, and wish to work out quite distinct social and 
psychological imperatives, that even literary critics who substantially 
agree with Dworkin have engaged him in bitter debate.* 


I. Interpretation within the Chain 


Dworkin’s theory of interpretation involves two essential components, 
both of which are couched in literary terms. First, Dworkin describes the 
imperative he believes all literary interpretation seeks to fulfill: ‘the aes- 
thetic hypothesis” (pp. 149-54). Second, he proposes a model for inter- 
pretation as a social practice: “the chain novel” (pp. 158-62). The essay 
begins with a definition of this “aesthetic hypothesis,”” which, for legal 
interpretation, might be called ‘the political morality hypothesis.” 
Dworkin’s aesthetic hypothesis states: “Interpretation of a text attempts 
to show it as the best work of art it can be, and the pronoun insists on the 
difference between explaining a work of art and changing it into a differ- 
ent one” (p. 150). 

Briefly, Dworkin proposes that differences in the interpretation of a 
text are theory-dependent* insofar as they can be ascribed to different 
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beliefs on the part of interpreters about what is valuable in literature (or 
political morality) (pp. 150-51). On this view, each interpreter inevitably 
reads the text as the best example it can be of the complex of aesthetic 
values (or values of political morality) that dominate the interpreter’s 
thought (pp. 151-52). 

Dworkin depicts the social practice of interpretation as a “chain nov- 
el.” In this literary form, used in parlor games or perhaps the rare avant- 
garde novel, chapters are written sequentially by different authors (p. 
150). For Dworkin, this is a game with strict procedural rules. Each au- 
thor must ‘interpret’ rather than “invent” the meaning of the novel pre- 
viously created. Moreover, each must continue the novel rather than 
starting anew, or striking out in a new direction. Even when a new start 
would improve the novel, the interpreter is bound by the task of continu- 
ing. Put another way, each author must write the next chapter of ‘a sin- 
gle unified novel,” not one of a series of discrete episodes (p. 159). 

Within the chain, however, participants may engage in very distinct 
practices. Of what these practices are, Dworkin says very little, beyond 
the proviso that they be understood by the person using them as prac- 
tices of “interpretation” (p. 161). Yet for interpreters with different aes- 
thetic values (or political morality values, in the case of law), the 
legitimacy of any practice can become a matter of dispute. For example, 
one interpreter’s idea of a plot device that continues the novel may seem 
an abrupt change in course, even a violation of the novel’s meaning, to 
another. Disagreements will persist so long as interpreters have differing 
values, whether about aesthetics or about any of the other substantive 
issues involved in novel-writing. Nonetheless, in a chain novel, such di- 
verse efforts properly constitute a common enterprise. 

Dworkin links literary and legal interpretation by drawing a parallel 
between the writing of a chain novel and judicial decision-making. 


Each judge must regard himself, in deciding the new case before him, as 
a partner in a complex chain enterprise of which these innumerable de- 
cisions, structures, conventions, and practices [of “‘arguably similar 
cases decided over decades or even centuries past’’] are the history; it is 
his job to continue that history into the future through what he does on 
the day. He must interpret what has gone before because he has a re- 
sponsibility to advance the enterprise in hand rather than strike out in 
some new direction of his own. So he must determine, according to his 
own judgment, what the earlier decisions come to, what the point or 
theme of the practice so far, taken as a whole, really is. [P. 159] 


Joining the political morality hypothesis to the chain novel model, 
Dworkin posits a theory by which even the great controversies of legal 
interpretation can be seen as part of a unified, if heterogeneous, enter- 
prise of lawmaking. What will be shared among interpreters will be not a 
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list of results, but a set of practices. In this way, the theory tries to in- 
crease the resiliency of a communal undertaking that is structurally a bat- 
tleground for the resolution of bitter disputes. 

The controversial nature of judgments has always threatened the legit- 
imacy of law. Law’s pressure point comes when conflicting interpreta- 
tions of the way things “are’’ collide in litigation. Acting through official 
interpreters, the law legitimates one answer and rejects the other. Since 
law is inextricably involved in reconciling ‘irreconcilable’ differences, 
any theory of law must account for the persistent presence of incompati- 
ble interpretations. Each argument’s claim to truth is advocated by one 
party to the dispute; indeed, if the opposing arguments were not at least 
colorable, the dispute would not become a “‘legal’’ one. 

When Dworkin wrote ‘Model of Rules I,’ the positivist analysis of 
law saw judicial discretion as the chief threat to legitimacy. In that essay, 
Dworkin denied the possibility of ‘‘strong’’ discretion. Ultimately he 
grounded judicial authority not in rules, but in the ‘articulate consisten- 
cy” of opinions as written instances of a judge’s comprehensive theory of 
rights.° Public scrutiny and rational debate assured judicial competence. 
Moreover, Dworkin implied that the need to offer consistent arguments 
capable of withstanding scrutiny would do the work of constraining ar- 
guments to be sincere in the absence of transparent truth. It would itself, 
in other words, militate against self-interest. 

A different threat to legitimacy attends a theory of law as interpreta- 
tion. Dworkin is plagued by the charge that theory dependence is skepti- 
cal, because it must admit that there is no right answer (pp. 168-69).7 
Each value-laden theory, say the skeptics, will produce its own right an- 
swer, but none will have a paramount claim to that right necessary to 
ground the legitimacy of law, as more than a display of power. Nor will 
there be any way to adjudicate among right answers since any adjudica- 
tor will also have adopted a set of personal values. 

Dworkin has essayed tne Gordian knot of the right answer before. In- 
deed, after each contest, he emerges the embattled victor—yet the tangle 
seems always to persist.* He never addresses this problem squarely in 
HLL, although in the essay that is an earlier version of his chapter “On 
Interpretation and Objectivity,’” Dworkin links the concept of “the right 
answer’ to an interpreter’s belief that he can distinguish his inventions 
from his interpretations: 


[N]Jo interpreter can accept a right/wrong picture unless he can distin- 
guish (or in any case thinks he can distinguish) between his own in- 
terpretive beliefs and his own inventions, unless the activities of 
interpreting and inventing seem different to him. And his way of 
making these distinctions, for himself, must correspond to the way 
others make the same distinctions for themselves. ...So0 we must 
ask: ‘‘How do we distinguish between interpreting and inventing? 
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How do we decide that one interpretation or one argument for an in- 
terpretation is better than another?’”’ 


Dworkin takes for granted that most interpreters accept the “‘right/ 
wrong picture.’’ Moreover, he recasts this distinction as one between in- 
terpreting and inventing, as if these were two separate activities. Yet, as | 
will suggest, is seems more likely that in the process of interpreting, “in- 
ventions” —ranging from stray thoughts and irrational associations to 
cliches—form the groundwork for what will later be called the interpreta- 
tion. Dworkin also seems to assume that interpreters will come to believe 
in the validity of their own distinctions if and only if the distinctions cor- 
respond to those made by others in the interpretive community.!° 

Nevertheless, Dworkin never gives an answer to the questions that 
close the quoted paragraph. The distinction between interpreting and 
inventing is at the core of an argument that Dworkin has yet to explore 
fully—despite a dramatic initial claim that any theory of law that so fails 
must remain suspect. He begins, “law is not a matter of personal or parti- 
san politics, and a critique of law that does not understand this difference 
will provide poor understanding and even poorer guidance” (p. 146). 

Dworkin’s model of legal interpretation, the chain novel, erodes the 
wall between interpreting and creating, blurring the distinctions be- 
tween the impersonal and the personal, the right and the wrong, the 
interpreted and the invented. Indeed, the author of each chapter will 
inevitably invent new elements of plot and may even introduce new 
characters into the narrative. The problem of serial invention goes be- 
yond the addition of new material, however. It invades the interpreta- 
tion of what has come before as well. 

The process of interpretation is a complex introspective discipline, a 
movement from conflicting hypothetical thoughts toward a rationalized 
structure of beliefs. This movement involves an unobservable and often 
disorganized attempt to adapt various possible readings to one another 
and to discard those readings that are, on the whole, not as satisfying as 
the readings kept in play. Moreover, an interpreter must simultaneously 
distinguish not only which crucial passages in the text will stand for the 
text as a whole, but which reading of each passage is most susceptible to 
the exigencies of system formation. The question that Dworkin must an- 
swer is, What is there in this inchoate process that protects the interpret- 
er from the impermissible forms of interest that color the inventor's 
product? Dworkin’s one glancing reference to this problem comes in his 
assertion that interpretations state beliefs about the formal properties 
and normative qualities of the interpreted object rather than being mere 
inventions. ‘These beliefs may be inarticulate (or ‘tacit’). They are still 
genuine beliefs (and not merely ‘reactions’) because their force for any 
critic or reader can be seen at work not just on one isolated occasion but 


The Poetics of Legal Interpretation 273 


in any number of other occasions, and because they figure in and are 
amenable to argument” (p. 152). 

But can these beliefs really be seen so readily on any number of occa- 
sions? Moreover, since inevitably there will be occasions where particu- 
lar beliefs will seem to be put aside in favor of other, apparently 
supervening beliefs, what number of occasions is necessary to validate 
belief? The critic Paul de Man, in an influential book, Blindness and In- 
sight, has argued that it is precisely in their conflicting impulses, their 
oversights, and subtle reversals that texts bear their most powerful 
messages.'! Such problems of consistency and uncertainty—and for the 
law they clearly are problems—inevitably cast doubt on the validity of 
any interpretation. That they cannot be finally resolved, except in closing 
down debate, gives force to the critique of the legal realists and their 
descendants. 

Dworkin’s view to the contrary, it seems that the raw material of inter- 
pretation is reaction and therefore invention. We work toward and retro- 
spectively attribute consistency and coherence to the system that 
evolves, always bringing forward arguments for its rationality ad hoc. 
But each inspection of the interpretive system is limited by our inability 
to perceive the system from the outside. Indeed, all we can do is attempt 
to articulate its coherence from somewhere within the system, our judg- 
ment necessarily skewed by the distinct pressure point of that part which 
is our immediate concern. 

What connects Dworkin’s new theory with his prior work is the aura of 
romance with which he surrounds the idea of rationality. Dworkin 
worked strenuously to invent Hercules, the ideal interpreter and embod- 
iment of rationality in human affairs. His concession to human imperfec- 
tion was the corrective mechanism of rational debate. Together, these 
have provided the infrastructure of Dworkin’s belief in the legitimacy of 
the law. They allowed mistakes to be defeated by argument, not power, 
and to be reversed in a communal and progressive approximation of the 
global rationality of a Hercules. 

The image of the chain novel lends to interpretation a very different 
character from the global rationality of the Hercules model. Hercules rep- 
resents a completely coherent and consistent system of thought. Yet 
Hercules, as Dworkin imagines him, is fundamentally a static concept. 
Hercules’ system, although it might be elaborated over time, would pre- 
sumably develop solely by virtue of the further unfolding of distinctions 
that are already perfectly rationalized. The model does not work if Her- 
cules suddenly discovers that a concept he had never before imagined 
cuts across many of his subtly balanced and weighted principles, or casts 
them in an entirely different light. However, even the history of an indi- 
vidual interpreter’s thought shows that judgments taken at one point 
will be overthrown later, perhaps because the context itself forces the 
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questions being asked to take on new dimensions. In keeping with this, 
the chain novel evokes a positional rationality, one that is continually 
reintegrating the meaning of the moves previously made. Thus as a 
model for law as a communal enterprise, the chain responds to the obser- 
vation that the history of the judicial system is riddled with twists and 
turns embarrassing to the Hercules model. 

Thus, even in terms of its explanatory power, the chain is a more ade- 
quate conception of law. On the surface, the Hercules model may have 
seemed a more secure foundation for the legitimacy of state power. Yet 
this surface perception is an illusion. Perfect rationality may be the per- 
fect instrument of a monumental tyranny. No argument is adduced for 
the justice of the system, only for the probity of its internal logic. The 
chain novel is rationality on a more human scale. But even here, Dwor- 
kin’s work implies a faith in a convergence, a natural sympathy between 
the world interpreters have created and what should be. This is the ro- 
mance of the rational. However, Dworkin himself would surely concede 
that an internal logic, no matter how self-adapted, cannot by itself satisfy 
the requirement of legitimacy. Rationality alone, then, cannot do the 
work that he requires of it. 


Il. The Problem of Intentionalism 


A. Is Intentionalism Really Necessary? 


One great virtue of his theory, Dworkin asserts, lies in its power to shed 
new light on the question whether the Constitution—or indeed any legal 
document—should be interpreted according to the authors’ intention. 
Dworkin’s attack on intentionalist interpretation’? has obvious implica- 
tions for recent debate on constitutional interpretation. On one side, 
“originalists’’ (or ‘‘interpretivists’’) propose that the proper aim of consti- 
tutional interpretation is to understand and deploy the intention of the 
Framers;!’ on the other side, ‘‘nonoriginalists” (or ‘‘noninterpretivists’’) 
argue that in order to adapt the Constitution to changing conditions, the 
courts must go beyond the Framers’ intentions. '* However, both sides of 
the originalist debate misconceive the role of the author’s intention in 
textual interpretation by improperly conflating originalism with inten- 
tionalism. Any reading requires the use of a conception of the author’s 
intention. However, this is not to privilege in advance any particular 
conception of that intention; each reading will stipulate (or will simply 
assign) intentions in its own way. 

Dworkin seems to act on what are to him two insurmountable 
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objections to intentionalism. First, he appears to believe that adopting 
the intentionalist view would require him to accept the originalist con- 
ception of author's intention. Second, he insists that intentionalists in- 
evitably and impermissibly substitute their own beliefs for the author's 
intentions (p. 158).!° 

What Dworkin, and indeed even the so-called originalists themselves, 
fail to see is that all interpretation involves the explication of the inten- 
tion of the text’s author, whose “intention to mean’ x or y is embodied in 
the text. The very thing that makes a text a text, rather than a clump of 
squiggles or a knot of empty vocables, is the fact that an author or au- 
thors, meaning something by the words, wrote them down. However 
difficult this makes interpretation of a document like the Constitution, 
which has many putative authors, it is the unavoidable fact. 

The originalists’ claim is simply one, by no means necessary, concep- 
tion of how intention should be stipulated for reading the Constitution. 
However—and this is a large however—any such particular conception 
will become the way of interpreting, indeed of reading, for those who 
hold it. Of course, those who do not share this conception of intention 
will be considered by its proponents to be making incorrect interpreta- 
tions, or even not to be interpreting at all. Ironically, it is the entrench- 
ment of the originalist conception of author’s intention that poses an 
obstacle to the understanding of intentionalism’s larger point. !” 

Nonoriginalists like Dworkin, then, also have too rigid an idea of what 
counts as intention. In essence, the nonoriginalists have needlessly con- 
ceded the field of “intention” to originalists, rather than making argu- 
ments for their own ways of stipulating and deriving intention. Dworkin 
persists in this mistake in part because he argues that any consideration 
of author’s intention must necessarily reflect what he characterizes accu- 
rately as “‘doctrinaire author's intention theories,”” involving ‘‘what the 
author in some narrow and constrained sense intended to put there” (p. 
154).'* In a sense, Dworkin’s characterization of the interpretivist posi- 
tion as a ‘‘narrow and constrained” conception of author’s intention is 
exactly right; the puzzle is why he then proceeds to ban intentionalism 
altogether. 

During his debate with the literary critic Stanley Fish, however, Dwor- 
kin conceded, if backhandedly, that intention is somehow important.!” 
Fearing that this requires every concrete intention attributable to the 
Framers be enforced in perpetuity, Dworkin thinks that he must contrive 
an escape from intentionalism. He proposes that the intention specified 
by the interpreter be taken not as the intention of the real author, but of 
an imagined author whose intention, if it had existed, would have re- 
quired the reading that the interpreter has made. But he insists that the 
chimerical intentions of this imagined author not be identified with the 
“intentions of the particular historical person whom we identify as its 
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actual author.’’”° This proposal is designed to cut interpreters loose from 
the framers’ ‘real’ intentions, while acknowledging the role that the 
idea of intentionality plays in interpretation. Yet this is nonsensical, par- 
ticularly from someone who begins with the belief that continuing the 
chain rather than starting anew is the signal trait of interpretation. It is 
precisely the attempt to distinguish what the original author meant that 
constrains the interpretive enterprise. The chain is, in fact, a chain of 
intentions held together by the shared interpretive project of reconstitut- 
ing, under changing conditions, the force of the intentions that 
animated, and animate, a central document. 

Dworkin has forgotten that, according to his political morality hypoth- 
esis, the interpreter’s values will necessarily provide the terms for ascrib- 
ing intention to the author.*! But to provide such terms is not to 
substitute interpretation for intention, but rather to interpret in the only 
way one can, viz., in one’s own terms. Dworkin’s suggestion, moreover, 
leads to some peculiar results. According to Dworkin, in conversation 
with a friend, an intentionalist interpreter would be substituting her in- 
terpretation for her friend’s intentions, while they spoke.” Far from un- 
derstanding what her real friend intended to say, she would be 
constructing an imagined friend whose intentions corresponded to the 
ones that she was interpretively inclined to hear.*? Such conversational 
interpretations would be carried out, as Dworkin says, according to a 
friendly-conversation hypothesis, including values for how friends 
should (and do) act and whatever the subject of the conversation was. 
But then we would all walk in a world of phantasmic acquaintances, de- 
spite the fact that all our hypotheses about meaning are intended to pro- 
duce “‘reality,”” not imaginary worlds. 


B. Can ‘Formal Values” Displace the Author? 


Constraining interpretation is all the more urgent for Dworkin’s theory 
of law, for it acknowledges the pervasive instability of the interpretive 
enterprise. This instability, finally clarified by theory-dependent expla- 
nations of meaning, arises from the fact that different interpreters will 
frequently have different values. Moreover, as is generally accepted, lan- 
guage is indeterminate and its meanings contextually derived. Dworkin 
here is cutting himself loose from those experiential constructs—the au- 
thor and the intention—whose inscription within our imagination acts as 
an unconscious constraint on the meanings we ascribe. 

Yet Dworkin thinks he can escape from intentionalism because he has 
translated the constraining structure of the idea of author’s intention into 
what he calls the “formal dimension” of interpretation. His general 
strategy is to say that interpreters apply not only substantive values— 
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values, say, for “law and order” or ‘equal rights’’—but also formal val- 
ues, when they interpret. However, it is naive to think that the elements 
of the formal dimension are being applied except through the deep struc- 
tures that give shape to what we think. An analysis of Dworkin’s inter- 
pretive ‘dimensions’ reveals that Dworkin’s success in describing the 
formal dimension misleads him into thinking that he can eliminate the 
author, and thus the intentionalist argument. 

Dworkin suggests that in interpreting a text, readers read it according 
to both substantive and formal values. Substantive values have to do 
with “the function or point of art more broadly conceived” (p. 151). For 
example, nineteenth-century interpreters of Jane Austen’s Persuasion 
were often concerned with the heroine’s obedience to her misguided el- 
ders and the possible weakening effect this could have on the moral con- 
stitutions of women readers.** Twentieth-century interpretations have 
either centered on Austen’s irony, often as a means of shedding light on 
her own psychology,” or on questions of class conflict and change,”° and 
in feminist criticism, with Austen’s critique of patriarchy.” 

Substantive values define the kinds of content an interpreter will think 
a text (or author) has “in mind.” The objection may be raised that Austen 
had no thoughts such as those feminists now read in (or, in this objec- 
tion, ‘‘read into’) her novels. But, of course, feminists answer that Aus- 
ten need not have been aware of her indictment of her own society; she 
need not have put it in terms of our polemics. Nevertheless, she surely 
did intend this portrait, even if she believed, as feminists do not, that this 
is how things must and even, in part, should be. Indeed, if Austen 
makes readers uneasy or raises doubts about a society that allows wom- 
en such as her protagonist to waste their lives in submissive remorse, it 
may be that she had such doubts as well. This last suggestion hints at 
how difficult it may be to disentangle the author's and reader's values on 
sensitive matters. 

Dworkin’s formal dimension, however, which includes such textual 
properties as “identity’’ and “‘integrity,’”’ is far more difficult to grasp 
(pp. 150-52). This dimension concerns more inchoate decisions about 
how an interpretation establishes its accuracy and completeness. Sub- 
stantive values usually can be formulated independent of a reading.” 
Formal values, on the contrary, which organize the text as an exemplar of 
the governing substantive values, are realized in a reading, but cannot be 
abstracted from it, even if in any particular instance readers can explain 
specific formal decisions. The impossibility of prescribing, and thus reg- 
ularizing, formal values is made clear by Dworkin’s own attempt to do 
sO. 


An interpretive style will also be sensitive to the interpreter’s opinions 
about coherence and integrity in art. An interpretation cannot make a 
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work of art more distinguished if it makes a large part of the text irrele- 
vant, or much of the incident accidental, or a great part of the trope or 
style unintegrated and answering only to independent standards of fine 
writing. [P. 150] 


Dworkin’s explanation is seriously misleading. Every interpretation 
necessarily makes much of a text irrelevant. In the process of interpret- 
ing, key phrases come to stand paradigmatically for the text as a whole. 
Additionally, interpreters of necessity privilege passages that suggest 
their own substantive values. It is equally possible to regard certain parts 
of the text as flawed and undeserving of attention. Certainly, literary crit- 
ics feel free to concentrate on selected portions of a work, an approach at 
odds with Dworkin’s holistic view. For example, books 11 and 12 of Para- 
dise Lost were long considered inferior to the rest and consequently were 
neglected in scholarship. Moreover, parts of Webster’s The Duchess of 
Malfi are currently thought to be bizarre and assignable to no intention 
we wish to recognize. Yet the play is taught in Renaissance Drama 
courses and is considered one of the most important non-Shakespearean 
tragedies. In law, too, part of a judge’s opinion is not infrequently given 
great importance in determining future results while another part is en- 
tirely ignored.” This is especially true since law is a discipline that deals 
with discrete issues. 

Dworkin’s idea of identity, a primary component of his formal dimen- 
sion, is intimately connected to his idea of textuality. 


Contemporary theories of interpretation all seem to use, as part of their 
response to [the] requirement [of identity], the idea of a canonical text 
(or score, in the case of music, or unique physical object, in the case of 
most art). The text provides one severe constraint in the name of identi- 
ty: all the words must be taken account of and none may be changed to 
make “‘it’’ a putatively better work of art. (This constraint, however fa- 
miliar, is not inevitable. A joke, for example, may be the same joke told 
in a variety of forms, none of them canonical . . .). [P. 150] 


Even on its face, Dworkin’s point about canonicity is open to attack. 
With the advent of variorum editions, the idea of a single text that repre- 
sents an author’s “‘final’’ intentions—as canonical texts have been 
thought to do—has become more difficult to sustain.*° My point is not 
that canonicity is unimportant, but that Dworkin’s counterexample, the 
joke, may be the paradigm of canonicity in the sense that any number of 
texts may legitimately claim to be “the’’ canonical text, none of them to 
the exclusion of the others. One might then consider all texts that includ- 
ed certain features as versions of the ‘same poem” (as opposed to “‘dif- 
ferent poems”), as one would with a joke. In law, where the need is for 
integration of efforts, rather than for a proliferation of subtly innovative 
readings, having one, absolutely uniform text may be of paramount 
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importance. If that is so, law is on an extreme end of an interpretive 
spectrum.*! 

Dworkin’s requirement that “none [of the words] may be changed to 
make ‘it’ a putatively better work” is logical only if interpreters are trying 
to preserve an author's intention. Why not make the work better? The 
necessity of one, universally consulted text is one answer. But we could 
agree to change the words if this substantially improved the text. Indeed, 
textual scholars do change the words of a text intermittently over the 
span of its history. Notably, such changes are always made in the name 
of recovering the author's true intention.” 

Moreover, Dworkin’s analogy to a unique physical object masks the 
complexity of textual identity. If disputes over identity had to do only 
with defining the canonical text, they would be, as Dworkin says, of mi- 
nor significance. However, canonicity does not exhaust, but only makes 
possible, the struggle over the identity of a text. The problem of identity 
is how a reader can determine which word any word “‘is’’—precisely 
what it refers to.* It is how words reach out into the system of language, 
so far and no farther, that defines the invisible identity of that text alone. 
Reading is the process of delineating the reach of the associative net that 
words cast out into the language. But only the belief that marks on a page 
stand for the intention of their author to use words in precisely the way 
that that author would use them—to refer to that context in precisely that 
way—tells an interpreter how to cast the net.** Hence, contextuality is 
constructed around, and then insinuates meaning back into, texts.*° 

Indeed, Dworkin’s notion of identity cannot give a manageable ac- 
count of intertextuality. In following the associative thread, other texts— 
whether poems, letters, diaries, or critical writings—often affect our un- 
derstanding of the text we are interpreting. Only the idea of the author 
can explain how we sort out these pressures—-why texts by the same 
person are thought to bear more strongly on the text at hand than texts 
by any other person, even one writing in the same historical context. 

In deciphering the author’s intention, ‘‘who”’ the author is, is pivotal. 
Yet even that identity is subject to the vicissitudes of interpretation. To 
know, for example, that Milton wrote Paradise Lost is only a first step. 
What an interpreter thinks Milton meant by a line of poetry will depend 
on the interpreter’s view of what kinds of things ‘’Milton’’ is likely to 
mean, based on an understanding of Milton in psychological, religious, 
political, or poetical terms. The author, then, embodies the idea of the 
integrated identity that informs the text. Integrity and identity are the 
concepts that an interpreter intuitively puts into practice by thinking 
concretely and carefully about an author's intention.*” 

Dworkin argues that intentionalism “does not challenge the political 
hypothesis but contests for its authority’ (p. 163). In other words, 
intentionalism is a conception of interpretation; however, it is only one 
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among many such conceptions which vie, as Dworkin seems to imagine 
it, for the nod of the political morality hypothesis. Intentionalism is inex- 
tricably involved with notions of language as communication and as con- 
text-bound. What follows from Dworkin’s demotion of intentionalism is 
that interpretation is cut loose from both communication and context in a 
way that implies that meaning can be constructed in their absence. More- 
over, his essays show that he believes that interpretation is “structured” 
in such a way as to divorce the level of author's (or speaker’s) meaning 
from the level of the meaning of the work as a whole.** In contemporary 
debate, these positions have been staked out by the French philosopher 
Jacques Derrida in favor of such values as free play and indeterminacy.” 
It is true that the value of communication may compete against values 
such as indeterminacy and free play for the “crown” that the political 
morality hypothesis has in mind. These values hardly seem to be what 
Dworkin has in mind. Although his theory never directly confronts the 
problem of indeterminacy, free play seems distinctly inimical to it. 
Two of Dworkin’s premises may explain his drastic underestimation of 
the problems that afflict any theory of interpretation cut loose from in- 
tentionalism. First, Dworkin’s notion of the chain novel suggests that, 
over time, rationality will prevail, so that debates which were open to 
extremes of opinion at the beginning of the chain will be resolved by the 
“novel's” end.*” What deceives him is the analogy between law as a his- 
torical process and the novel as an aesthetic event. The novel has, as part 
of its formal structure, a thrust toward closure, a property any parlor- 
game novel writer will take into account. There is nothing analogous to 
these structures of closure in law; nor could techniques be developed to 
achieve closure, in view of law’s inscription in history, where succeeding 
contexts motivate the substitutions and displacements of “‘free’’ play. 
A second factor is Dworkin’s idea that most disagreements in law take 
place on the substantive level (p. 151). Interpreters can debate substan- 
tive issues directly; and although the debates may not in practice be sus- 
ceptible of resolution, they seem theoretically limitable because subject 
to the scrutiny of rational analysis. This, however, is one of the myths of 
rationality that Dworkin purveys. He overlooks that substantive mean- 
ing is filtered through the interpreter’s formal values. These values make 
the text what it is; and interpreters with different substantive values are 
essentially disputing the identity of the text. In this sense, interpreters 
with different values are reading ‘‘different’” texts. The difference here is 
felt to be a metaphoric one because it is the identity of the text that holds 
together the interpretive community; but the difference is real neverthe- 
less. Thus interpreters who hold the substantive values of law and order 
will give priority to phrases that embody those values; indeed, they will 
read all passages in terms of how they fulfill the imperatives of law and 
order. On the other hand, interpreters who value “human dignity” will 
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emphasize other passages, and will read each phrase with the impera- 
tives of “human dignity” in mind. Thus when Dworkin claims that most 
debates are about substantive value, he ignores the fact that substantive 
debate inescapably uses arguments derived from and realized through 
formal values—arguments resolvable, if at all, only on that plane. Inten- 
tionalism, as a way to understand what is otherwise dissolved in the sub- 
liminal play of formal values, thus gives back to interpreters a means of 
arguing substantively about the formal dimension. 


C. The Consequences of Intentionalism 


Dworkin’s second objection to intentionalism is a practical one. He wor- 
ries about the effect that intentionalist interpretation might have on how, 
for example, one would read the equal protection clause (p. 163). The 
question is whether, in holding that the clause does not permit segrega- 
tion, interpreters are not substituting their values for the intentions of 
the ‘‘real, historical’ authors—or creating imagined authors whose in- 
tentions conform to their antisegregationist beliefs. Intentionality here 
becomes a multidimensional problem. Different literary, psychological, 
and legal interpretations will be directed toward, and will excavate, dif- 
ferent, sometimes mutually exclusive, intentions. But, more important, 
any single interpretation will necessarily find many conflicting inten- 
tions in the text. A theory that understands intention as monolithic, and 
not composed of many impulses, some more consistent than others, is a 
reductive theory of intention. 

The antisegregationist interpretation is not a “substitution’’ because 
the essential axiom of legal interpretation—the belief holding together 
the chain—is that the real authors (and thus their text) share the values 
of the interpreter to some important degree. Suppose a reader believes 
the authors of the Fourteenth Amendment intended to create a govern- 
ment in which citizens were afforded the equal protection of the laws. 
Suppose the reader also believes that they did not want to associate 
with black people and that this reservation may have confused them in 
applying their own good purpose, or that they did not believe that edu- 
cation was a central public good. This conflict would be resolved some- 
what along the following lines. First, in light of the increased 
importance of public education or because of the understanding that 
the desire for nonassociation comes from illegitimate feelings that black 
people are not quite equal, does the principle of equal protection now 
require an antisegregationist result? Second, do abstract principles 
have greater weight in determining constitutional meanings or the con- 
crete practices by which the principles were thought to be captured? 
The problem would be to look back, in such terms, to the authors, both 
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of the Constitution and the relevant judicial opinions, and to tell the best 
story of what the point or value of the equal protection enterprise is.*! 

If the result of this interpretive process is a conclusion that the Consti- 
tution sanctions segregation in public schools, then citizens must 
reevaluate its political morality. In some cases, they must amend it, or, if 
the document is riddled with injustice, write an entirely new document. 
Indeed, the Thirteenth, Fourteenth, and Fifteenth amendments com- 
prise a partial rewriting of the original Constitution. 

What binds individuals into interpretive communities is the drive to- 
ward ‘‘commensurability’’"—toward enough agreement on terms of dis- 
course, and thus a conviction of many shared interpretive beliefs. 
Without this conviction, the chain will be broken. This drive is present in 
the debate over constraints. For example, interpreters need canonical 
texts because the words on the page are what all interpreters share. 
However, different social practices require different degrees of commen- 
surability. Thus, while Dworkin’s obsession with the right answer, for 
example, would be baffling in a literary critic, among lawyers he might 
be called a principled legal realist. 

Finally, one questions the appropriateness of Dworkin’s foray into lit- 
erary theory. As social practices, law and literature speak to vastly differ- 
ent human impulses and needs. Theory dependence, as a system, 
directs us to examine the purposes any theory means to fulfill in order to 
understand the force of its interpretations. If this is so, then interpreta- 
tion must be a different thing when understood by literary critics from 
what it is when understood by lawyers. Each discipline will conceive of 
interpretation as a method for serving its particular aims. Even at the 
most abstract level, ideas are shaped by the agendas out of which they 
arise and by the ideas in whose company they appear. 

The differences between the aims of literary and legal studies can be 
seen in the different practices and communities each has spawned. It has 
been pointed out that there is no Pope of literary criticism (although the 
poet delighted in the pun)—and certainly no Supreme Court. Nor is 
there any one great text that all literary critics pore over. The literary 
critical fascination with upheaval and novelty would, asa rule, be disqui- 
eting among lawyers. Dworkin’s idea of the chain, and particularly of the 
absolute requirement of continuing, has less power in the context of liter- 
ary studies. In this respect, the imperative of precedent, while it may be 
privately respected, is not as compelling a motive of legitimacy as it is in 
law. Literary criticism is the most highly developed arena we have for the 
study of the discourse in all its manifestations. Language, the symbolic 
order, through its construction of the subject, is what constitutes the 
world, its most perfect products being the texts of reality and art. Conse- 
quently, literary criticism responds more deeply to the need for individu- 
ation, for elaboration of the intricate possibilities hidden in the dialectic 
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of writing and reading. Law comes into play in regularizing social struc- 
tures. It works most actively when incommensurable disputes arise, 
when competing interpretations face one another, and only one must 
remain at the end. Social integration demands one right answer, even if 
it strives to meet the condition of individual rights. 

Dworkin begins HLL with a strikingly apt question: What is the point 
of Hamlet, as a whole? Fittingly enough, given Dworkin’s own struggles, 
one response is that Hamlet is a play about the extreme difficulty of find- 
ing the right answer—the answer that action must put into play—and 
the maddening uncertainty of all evidence. Is the ghost Hamlet’s own 
father, calling him to revenge, or is ita demon, come to lead him to hell? 
Even though the play lets us (but not Hamlet) know Claudius’s own 
guilty thoughts, it never answers that critical question. Hamlet becomes 
convinced of Claudius’s guilt, yet never arrives at “ocular proof’”— 
proof making the right answer absolute and undeniable. Instead, he de- 
pends on an interpretation of an interpretation: it is Claudius’s reaction 
to the play-within-the-play that confirms his belief.** Nor does Hamlet 
act on his answer; he delays until, knowing his own death to be immi- 
nent, he lashes out in hopeless brutality. 

On one hand, Hamlet. On the other, Hercules. It’s a wonder lawyers 
get any sleep at all. 
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An Essay in the 
Deconstruction of 
Contract Doctrine 


Clare Dalton 


[A]pparently the realization of deepgoing antinomies in the structure of our sys- 
tem of contracts is too painful an experience to be permitted to rise to the full level 
of our consciousness. 

Friedrich Kessler, 
“Contracts of Adhesion—Some Thoughts about Freedom of Contract”’ 


Introduction 


Law, like every other cultural institution, is a place where we tell one 
another stories about our relationships with ourselves, one another, and 
authority.! In this, law is no different from the Boston Globe, the CBS eve- 
ning news, Mother Jones, or a law school faculty meeting. When we tell 
one another stories, we use languages and themes that different pieces 
of the culture make available to us, and that limit the stories we can tell. 
Since our stories influence how we imagine, as well as how we describe, 
our relationships, our stories also limit who we can be. 

In this chapter, by examining the rules of contract law as applied by 
judges and elaborated by commentators, I ask whether we can begin to 
understand the particular limits law stories impose on the twin projects 
of self-definition and self-understanding.* Can we, in other words, ex- 
pose the way law shapes all stories into particular patterns of telling, 
favors certain stories and disfavors others, or even makes it impossible to 
tell certain kinds of stories?° 

The stories told by contract doctrine* are preoccupied with what must 
be central issues in any human endeavor of our time and place. One set 
of questions concerns power: What separates me from others and con- 
nects me to them? What is the threat and the promise to me of other 
individuals? Can I enjoy the promise without succumbing to the threat? 
Am I able to create protective barriers that will not at the same time pre- 
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vent me from sharing the pleasures of community? What is the role of 
the state in regulating my relations with others? The other set of ques- 
tions concerns knowledge: How can I know what others see, what they 
intend? On what basis can I share my understanding of the world with 
others? Is there a reality separate from my grasp of it? Is communication 
possible? These central questions of power and knowledge devolve from 
the split between self and other, subject and object, which structures our 
experience of the world. This chapter examines precisely how this split 
structures our contract doctrine—how doctrine devotes its energies to 
describing, policing, and disguising the divide. 


A. The Project Described 


In this chapter, I give an account of selected portions of contract doctrine 
and the themes and problems that permeate them. | demonstrate how 
our preoccupation with questions on power and knowledge is mirrored 
in doctrinal structures that depend on the dualities of public and private, 
objective and subjective, form and substance.° I suggest that it is these 
problems of power and knowledge, these doctrinal structures, which 
contribute to the inconsistency and substantial indeterminacy of contract 
doctrine. 

In elaborating doctrinal dichotomies, I suggest that contract doctrine 
consistently favors one pole of each duality: contract law describes itself 
as more private than public, interpretation as more about objective than 
subjective understanding, consideration as more about form than about 
substance. And I suggest further that while the method of hierarchy in 
duality allows our doctrinal rhetoric to avoid the underlying problems of 
power and knowledge, it is an avoidance that is also a confession: the 
problems are only displaced, not overcome. This displacement is both 
diachronic and synchronic: the problems are frequently presented as 
having been then and not now, and equally frequently presented as be- 
ing there and not here. To answer the strategy of displacement, my ac- 
count necessarily deals with historical moments in the development of 
doctrine, as well as with doctrine in its current state. My claim is that the 
problems are now as well as then, here as well as there. 

I begin the chapter with a discussion of the public-private distinction 
in contract law, as reflected in the law’s treatment of the implied con- 
tract. The implied-in-law contract or quasi contract is traditionally con- 
sidered an exceptional supplement to the body of contract doctrine; its 
reliance on social norms to create a public obligation is traditionally 
viewed as a deviation from contract doctrine’s focus on the facilitation of 
private intent. But I demonstrate that the same factors that lead judges to 
impose quasi-contractual obligations influence both the ‘finding’ of 
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obligations implied-in-fact and the interpretation of express contracts. In 
this sense all contracts are public. The courts’ creation of categories of 
contract of varying degrees of privateness is therefore only a strategy of 
displacing and containing, not resolving, the public threat to the private 
world of contract. 

In part II, I discuss the objective-subjective dichotomy in the context of 
those areas of contract doctrine—contract formation, the parol evidence 
rule, and mistake—that directly address questions of communication be- 
tween parties, and questions of interpretation. I focus on the way doc- 
trine favors objective interpretations of contracts over subjective ones by 
using devices that deflect attention from the threat objectivity poses to 
the claim that contract law is more private than public. These devices 
disguise the law’s inability to maintain an objective sphere uncontami- 
nated by subjectivity. 


B. Method 


To demonstrate my thesis that contract doctrine is organized around the 
problems of power and knowledge, and that certain areas of doctrine 
contain particular manifestations of these difficulties, I rely on very close 
analyses of comparatively few texts. In part because the thinking that has 
gone into this piece began and continues in the classroom, my selected 
texts are familiar classroom materials: an assortment of older, well- 
known cases and recent, less-well-known ones, some seminal articles, 
and the recently published Restatement (Second) of Contracts.® My claim is 
that the patterns of conflict | uncover in the texts I examine, and the me- 
diating devices I identify, are characteristic. 

I support this claim in various ways throughout the chapter. First, | 
draw on cases from different historical periods to show that the central 
problems of any area of doctrine, and the elements through which the 
problems are sought to be resolved, remain the same over time, although 
particular approaches to the resolution of these problems may come and 
go. Similarly, I draw on some very recent cases to demonstrate that these 
core problems cannot be consigned to history, but continue to plague the 
application of contract doctrine in our own time.’ 

My major source of older cases is Kessler and Gilmore’s Contracts: 
Cases and Materials. Its disdain for the general rule, its methodical collec- 
tion of contradictory decisions, and its insistence on contextualization 
make it perhaps the most skeptical of the traditional teaching materials. | 
find it particularly useful because of the editors’ respectful refusal to edit 
the heart out of the texts they include, and their preference for opinions 
in which judges pay close attention to doctrine and wrestle with its limi- 
tations. In addition, the editors’ many scholarly notes provide a good foil 
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against which to test the possibility of a postrealist reconstruction of the 
world of doctrine.’ 

I have also chosen to supplement case material with the more general 
account provided by the Restatement. It is often suggested that the Re- 
statement sits uneasily between description and prescription, offering 
both a general account of the statement of doctrine as practiced in the 
courts, and a preferred vision of what that doctrine should be. For my 
purposes, either view of the enterprise of the Restatement is valuable. 
Viewed as description, the fact that, as I will show, the Restatement shares 
the patterns | have found to operate in the cases confirms my thesis. 
Viewed as prescription, it serves as further evidence of our culture’s in- 
ability to progress beyond the problems | suggest plague the cases. Some 
might argue, ‘Yes, but everyone knows that the Restatement is an inter- 
nally conflicted committee product.” To this my reply would be, “‘Isn’t it 
interesting that those same internal conflicts exactly characterize the 
work of any individual judge?” Still others might charge, ‘““Doesn’t your 
reliance on idiosyncratic judicial products undermine your conclu- 
sions?” To this | would answer, “‘Isn’t it interesting that the flaws in the 
judicial product are exactly those present in the Restatement?” 

Where I have used particular articles to support my arguments, I have 
chosen them either because the article itself is recognized as a particular- 
ly valuable addition to the literature, or because the author, at least in his 
own time, was held in high regard. I draw on articles because they, too 
confirm that the problems inherent in judicial opinions are not the result 
of judicial inability or inattention, but are instead faithful reflections of 
the same difficulties that inhere in academic treatments of the same is- 
sues. In addition, the article writer often is forced into more complex and 
more thorough efforts at mediation because of the broader scope of his 
inquiry. The judge can often write an opinion that appears more coher- 
ent because of what he is able to leave out. 

It is always possible to cast doubt on an argument by suggesting that it 
has been insufficiently proven, or proven only by judicious selection of 
evidence. | would simply have readers ask themselves whether the anal- 
yses I suggest are ones that shed light on the material to which they ap- 
ply those analyses. That a reader is intrigued enough to attempt such 
further applications, and in trying finds his perceptions altered by the 
framework I have offered, would make the project, for me, a successful 
one. 


C. The Project Located 


My approach to contract doctrines owes much to traditions of scholar- 
ship outside of law, and shares much with other attempts to bring these 
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traditions to bear on legal materials and issues. At one level I incorporate 
a critique of liberal political theory and legal liberalism that has provided 
a consistently fruitful perspective on structures of legal argumentation.'” 
The liberal conception criticized is that individuals can remain free to ex- 
perience positive interactions with one another without interference by 
the state, while relying on the state to protect them from negative inter- 
actions. Under this liberal conception, clear guidelines as to what are 
positive and what negative interactions, guidelines formulated as legal 
rules, prevent the state from overstepping its proper boundaries. !! 

The critique seeks to demonstrate how the various guidelines pro- 
posed by liberal legalism lack the clarity on which the liberal order 
presents itself as depending.'* The critique further reveals that this lack 
of clarity represents our inability to decide how we should conceive rela- 
tionships between people, how we should understand and police the 
boundary between self and other.!> Liberalism’s obsession with, and in- 
ability to resolve, the tension between self and other suggests that our 
stories about politics, policy, and law will be organized along dualities 
reflecting this basic tension. 

The critique of liberalism connects this central tension within legal 
thought to the possibility for systematic (although not necessarily con- 
scious) oppression by the “‘haves” of the ““have-nots’’ through the ma- 
nipulation of inconsistent but equally legitimate strands of legal 
argument. This is not a crude determinism, but an explanation of how a 
legal order that proclaims itself to be based on democratic principles, in- 
dividual rights, due process, and equal protection can still operate to ex- 
clude important constituencies from the benefits available within the 
society. 

If this critique of liberal legal argument has weight, as I believe it does, 
we need first to understand more concretely how doctrinal inconsistency 
necessarily undermines the force of any conventional legal argument, 
and how opposing arguments can be made with equal force. We need 
also to understand how legal argumentation disguises its own inherent 
indeterminacy and continues to appear a viable way of talking and per- 
suading. We need, finally, to understand how legal argumentation is 
used, knowingly or unknowingly, to perpetuate a world view that im- 
poses itself upon constituencies that it simultaneously leaves essentially 
without power or resources. 

In addressing the way legal doctrine is unable to provide determinate 
answers to particular disputes while continuing to claim an authority 
based on its capacity to do so, I have drawn on another critical tradition, 
described loosely as poststructuralism.'° In particular, I have benefited 
from the “‘deconstructive’’ textual strategies developed by Jacques Der- 
rida,!” and from the input of colleagues who are incorporating various of 
these techniques into their own work."® 


An Essay in the Deconstruction of Contract Doctrine 289 


Derrida affirms the role of conceptual duality in the discourse of phi- 
losophers since the eighteenth century, and observes that all discourse 
tends to favor one pole of any duality over the other, creating a hierarchi- 
cal relationship between the poles.'? The disfavored pole he calls the 
dangerous supplement, ‘‘dangerous” because of its undermining poten- 
tial, its role in revealing to us that things are not, after all, what they 
seem.” 

Taking as his starting point that philosophy as a discipline depends on 
a capacity for objective reason and transparent communication, Derrida 
is concerned to expose the sleight of hand by which philosophers con- 
vince their readership that language can represent an objective reality, 
and serve as a transparent medium of thought. He would restore us to a 
world in which we would be not only without a false confidence in either 
the power of objective reason or the possibility of transparent communi- 
cation, but also without a sense of false constraint.*! I believe Derrida’s 
strategies are singularly apt for the analysis of a legal order that has, like 
the philosophy he critiques, founded its authority on objectivity, and 
that presumes access to individual intentions and understandings. 

In aspiring to a perspective external to the dominant discourse—an 
aspiration necessary for the type of analysis I develop in this piece—I 
have also drawn strength from feminist theory and from attempts to 
bring feminism to bear on legal theory.” In understanding the central 
problem of our legal discourse to be a corrosive preoccupation with self 
and other, I see correspondences among the “liberal” world depicted by 
legal scholars, the ‘‘rational’’ world depicted by Derrida, and the “‘male”’ 
world depicted by feminists.~* 


D. Implications 


It is distressingly common to interpret the kind of analysis I undertake in 
this chapter as an attack on doctrine, as a claim that doctrinal talk is 
somehow ‘‘meaningless.’”’ I hope to show that such interpretations are 
misperceptions. At the most practical level, my analysis suggests that the 
advocate’s task is precisely as traditionally imagined, a job requiring a 
most sophisticated sense both of the array of available argument and of 
the limits of legal discourse. At the level of theory, my account suggests 
that doctrine is redolent with meaning, that it incorporates debates about 
commitments and concerns central to our society. However, the useful- 
ness of those debates is unfortunately limited by their stylized distance 
from the core issues they represent. Debate on these core issues is fur- 
ther limited by doctrine’s pretense that it can resolve these issues rather 
than simply articulate them in a fashion that would allow a decision- 
maker to make a considered choice in the case before her. 
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To expose the limitations of doctrine—to reveal the poverty of legal 
discourse, its dependence on only a few types of feint and parry, emi- 
nently graspable—is one of the major goals of this piece. That done, it 
becomes possible systematically to surface the core issues underlying 
contractual disputes, by decoding the doctrinal formulations. 

My analysis, which supports the idea that judicial decision-making is 
indeterminate, is rendered vulnerable by our experience of being able to 
speculate successfully about how at least some cases will come out. One 
response is that our ability to speculate has less to do with the determinacy 
of doctrine than with our sensitivity to cultural values and understandings 
as they impinge on and are created by our decision-makers. This implies 
that while “‘doctrine-as-rule-system” is indeterminate, “‘doctrine-in-appli- 
cation” is after all determinate, needing just that infusion of (determinate) 
cultural value and understanding to make it so. But if doctrinal indetermi- 
nacy is produced, as I have suggested, by the same dualities that structure 
the rest of our life and thought, that affect the very development of our 
cultural values and understandings, then indeterminacy must exist at all 
these levels. Our seeming ability nonetheless to understand and to predict 
(in a historically contingent fashion) the particular links that decision-mak- 
ers create between particular arguments, and the particular fact situations 
decision-makers construct from the testimony submitted to them, requires 
us to search for other explanations.* The devaluing of doctrine clears the 
ground for this further work.” 


I. Public and Private 


The opposing ideas of public and private have traditionally dominated 
discourse about contract doctrine. The underlying notion has been that 
to the extent contract doctrine is “private,” or controlled by the parties, it 
guarantees individual autonomy or freedom; to the extent it is ‘“public,’”’ 
or controlled by the state, it infringes individual autonomy. 

Since at least the mid nineteenth century, the discourse of contract 
doctrine has tried to portray contract as essentially private and free.*° At 
all times, nonetheless, traditional doctrine has uneasily recognized a 
public aspect of contract, viewing certain state interests as legitimate lim- 
itations on individual freedom. But this public aspect has traditionally 
been assigned a strictly supplemental role; indeed, a major concern of 
contract doctrine has been to suppress ‘‘publicness” by a series of doctri- 
nal moves. — 

The public aspect of contract doctrine is suppressed differently in each 
area of that doctrine, and in each historical period. The method of sup- 
pression is generally either an artifical conflation of public and private, in 
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which the public is represented as private, or an artifical separation of 
public from private, which distracts attention from the public element of 
the protected “private’’ arena by focusing attention on the demarcated 
(and limited) “‘public” arena. 

The current mainstream treatment of quasi contracts and implied con- 
tracts illustrates doctrine’s techniques of separation and conflation. The 
prevailing position, represented by the Second Restatement, but also by 
cases and commentary from the 1850s to the present, is that quasi con- 
tracts are not contracts at all, but constitute instead an exceptional impo- 
sition of obligation by the state in order to prevent unjust enrichment. 
An artificially sharp line of demarcation is therefore presented as sepa- 
rating quasi contracts from implied-in-fact contracts, and public from pri- 
vate. But this position obscures the fact that the finding of contractual 
implication is guided in the so-called private sphere by the same consid- 
erations that dictate the imposition of quasi contract. Any inquiry into a 
party’s intent must confront the problem of knowledge—our ultimate 
inability to gain access to the subjective intent underlying any particular 
agreement. The indicia or manifestations of intent, discussed in detail in 
part II, serve as substitutes for subjective intent. But in relying on this 
objective evidence, we move from the realm of the private to that of the 
public. Calling implied contracts based on party intention ‘‘private,’’ and 
thereby ignoring the extent to which their consent is shaped by external 
norms, conflates public with private. 

My analysis of public and private starts with a brief historical overview 
of the way these themes have been treated in contract doctrine since the 
nineteenth century. I then examine in greater detail the suppression of 
the public aspect of contract in doctrine’s treatment of quasi contract. 


A. A Brief History 


In the earlier part of the nineteenth century, a will theory of contract 
dominated the commentary and influenced judicial discussion.” Con- 
tractual obligation was seen to arise from the will of the individual. This 
conception of contract was compatible with (and early cases appear sym- 
pathetic to) an emphasis on subjective intent: judges were to examine the 
circumstances of a case to determine whether individuals had voluntar- 
ily willed themselves into positions of obligation.** In the absence of a 
“meeting of the minds,”’ there was no contract.*’ This theory paid no 
particular attention to the potential conflict between a subjective inten- 
tion and an objective expression of that intention. 

The idea that contractual obligation has its source in the individual will 
persisted into the latter part of the nineteenth century, consistent with 
the pervasive individualism of that time and the general incorporation 


292 Interpreting Law and Literature 





into law of notions of liberal political theory.*” Late nineteenth-century 
theorists like Holmes and Williston, however, began to make clear that 
the proper measure of contractual obligation was the formal expression of 
the will, the will objectified. Obligation should attach, they reasoned, 
not according to the subjective intention of the parties, but according to a 
reasonable interpretation of the parties’ language and conduct. Enforce- 
ment of obligation could still be viewed as a neutral facilitation of intent, 
despite this shift, if the parties are imagined as selecting their language 
and conduct as accurate and appropriate signals of their intent.*! Thus, 
even in this objectified form, the will theory of contract was equated with 
the absence of state regulation: the parties governed themselves; better 
yet, each party governed himself.” 

The realists made it impossible to believe any longer that contract is 
private in the sense suggested by this caricature. By insisting that the 
starting point of contract doctrine is the state’s decision to intervene in a 
dispute, the realists exposed the fiction of state neutrality. As Morris Co- 
hen argued, ‘’[I]n enforcing contracts, the government does not merely 
allow two individuals to do what they have found pleasant in their eyes. 
Enforcement, in fact, puts the machinery of the law in the service of one 
party against the other. When that is worthwhile and how that should be 
done are important questions of public policy.’*’ From this vantage 
point, the objectivist reliance on intent as the source of contractual obli- 
gation was blatant abdication of responsibility, a failure to address and 
debate the substantive public policy issues involved in decisions about 
when and how courts should intervene in disputes between contracting 
parties. 

This basic challenge to the “privateness” of contract, however, was 
accompanied by a continuing faith in the ability of courts to understand 
the agreements made by contracting parties. For example, the contract 
was felt to restrain the terms on which the court, if it chose to intervene, 
would favor one party over the other. In the hands of the realists, then, a 
sensitivity to the problem of power was coupled, by and large, with an 
apparent lack of sensitivity to the problem of knowledge, and to the way 
in which power could be subtly exercised through the interpretation and 
construction of intention.“ 

In the decades since, the realist challenge to the “privateness’’ of con- 
tract has been assimilated and defused, a process aided by the incom- 
plete nature of the realist assault. Thus our principal vision of contract 
law is still one of a neutral facilitator of private volition. We understand 
that contract law is concerned at the periphery with the imposition of 
social duties, that quasi contract governs situations where obligation at- 
taches even in the absence of agreement, that doctrines of duress and 
fraud deprive the contracting reprobate of benefits unfairly extorted. But 
we conceive the central arena to be an unproblematic enforcement of 
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obligations voluntarily undertaken. We excise regulated and compulsory 
contracts from the corpus of contract doctrine altogether and create spe- 
cial niches for them, as in labor law and utility regulation. Although we 
concede that the law of contract is the result of public decisions about 
what agreements to enforce, we insist that the overarching public deci- 
sion is to respect and enforce private intention. 

Thus, for better than a hundred years, contract doctrine and the com- 
mentary it has generated have been characterized by a concern with pub- 
lic imposition and private volition. In the remainder of this section, | 
explore in much more detail how the public-private dichotomy has influ- 
enced doctrine in the area of the implied contract. I begin with some 
history, and end by suggesting that our modern formulations do nothing 
more than give a new disguise to age-old problems. 


B. The Implied Contract Story: Wrestling with the 
Problem of Knowledge 


The implied-in-law or quasi contract plays a crucial role in sustaining 
the notion that contract law is essentially private. The implied-in-law 
contract is portrayed as essentially noncontractual and public, in con- 
trast to the implied-in-fact contract in which the private is dominant. In 
this account, the implied-in-fact contract is presented as kin to the ex- 
press contract, the only difference being that the former is constituted 
by conduct and circumstance rather than words.* An examination of 
how and when courts choose to impose quasi contractual obligations, 
however, reveals the essential similarity between this decision and the 
supposedly dissimilar decision that a given situation evidences im- 
plied-in-fact contractual obligations. Thus, although the distinction be- 
tween the two types of implied contracts accords with our experience— 
we intuitively know that being bound by one’s word is different from 
being bound by an externally imposed obligation—the methods of le- 
gal argument used for over one hundred years to distinguish the two 
situations do not and cannot hold. 


1. Hertzog—The Constructive Contract 


Hertzog v. Hertzog,* decided by the Pennsylvania Supreme Court in 
1857, is reputedly the first American case to distinguish the quasi con- 
tract from the implied-in-fact contract. The themes and method of analy- 
sis present in Hertzog still reverberate in the treatment of implied contract 
found in the Second Restatement and in modern case law. 

In Hertzog, an adult son lived and worked with his father until his fa- 
ther’s death, at which point the son sued the estate for compensation for 
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services rendered.” The trial judge instructed the jury that John Hertzog 
could recover only if an employment contract existed between father and 
son. Two witnesses gave testimony that could be interpreted as evidence 
of such an agreement: one Stamm testified that he “heard the old man 
say he would pay John for the labour he had done,’’* while one Roderick 
swore that the father ‘said he intended to make John safe.’’*? The jury 
found for John, and the defendant appealed, successfully. 

Pennsylvania Supreme Court Justice Lowrie begins the opinion by dis- 
tinguishing express, implied-in-fact, and implied-in-law contracts. In 
advancing this categorization, Lowrie particularly criticized Blackstone 
for failing to distinguish the implied-in-fact from the implied-in-law 
contract.*! 

Blackstone had suggested that “[i]mplied [contracts] are such as rea- 
son and justice dictate; and which, therefore, the law presumes that ev- 
ery man undertakes to perform.’’* Lowrie, true to his advanced 
understanding of the implications of the will theory of contract, ob- 
serves, ‘There is some looseness of thought in supposing that reason 
and justice ever dictate any contracts between parties, or impose such 
upon them. All true contracts grow out of the intentions of parties to 
transactions, and are dictated only by their mutual and accordant 
wills.” The only “contracts” that reason and justice dictate, according 
to Lowrie, are “constructive contracts’’ in which the contract is ‘mere fic- 
tion,’” a form adopted solely to enforce a duty independent of inten- 
tion.* “In one,’”” says Lowrie, “the duty defines the contract; in the 
other, the contract defines the duty.’"” 

Lowrie offers this definition of quasi contract: ‘‘[W]henever, not our 
variant notions of reason and justice, but the common sense and com- 
mon justice of the country, and therefore the common law or statute law, 
impose upon any one a duty, irrespective of contract, and allow it to be 
enforced by a contract remedy, [this is] a case of [quasi] contract.’’* For 
Justice Lowrie, quasi contract, unlike contract proper, reflects public 
norms. Public norms, however, require legitimation, and Lowrie offers 
two types—one positivist, the other dependent on natural law. The 
norms are “positively”’ binding because they are part of the body of com- 
mon law or statute recognized as authoritative. They are ‘naturally’ 
binding because they reflect ‘“common sense and common justice.’’4” 
While Lowrie distinguishes these public obligations from obligations 
based on consent, he invokes consent to legitimize public norms: con- 
sent underlies his distinction between “variant notions of reason and jus- 
tice’ and “common sense and common justice.’’”*° 

Lowrie avoids the need to devote more time and attention in Hertzog to 
quasi contract by stating that “[i]n the present case there is no pretence of 
a constructive contract, but only of a proper one, either express or im- 
plied.’’#? The focus on the opinion, then, is on whether John Hertzog can 
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demonstrate the existence of a contract by words spoken or by an ac- 
count of the relationship and circumstances. 

As to express contract, Lowrie explicitly uses the parties’ relationship 
and their circumstances to “frame” the words spoken in such a way that 
they become words of ‘‘noncontract” instead of contract: ‘The court told 
the jury that a contract of hiring might be inferred from the evidence of 
Stamm and Roderick. Yet these witnesses add nothing to the facts al- 
ready recited, except that the father told them, shortly before his death, 
that he intended to pay his son for his work. This is no making of a con- 
tract or admission of one; but rather the contrary. It admits that the son 
deserved some reward from his father, but not that he had a contract for 
any.’ The father-son relationship clearly influences Lowrie’s conclu- 
sion. Hertzog thus illustrates that words of intention are inconclusive un- 
til they are shaped by a judicial reading of the context in which they are 
uttered. Even the paradigmatically self-sufficient ““express’’ contract, in 
which “the terms of the agreement are openly uttered and avowed at the 
time of the making,’’*! is invaded by “publicness” in its interpretation 
and enforcement. 

In regard to the implied-in-fact contract, Lowrie says that “[t]he law 
ordinarily presumes or implies a contract whenever this is necessary to 
account for other relations found to have existed between the parties.”’? 
In Hertzog, Lowrie’s willingness to find an employment contract will 
therefore turn on whether the parties are related: he assumes that strang- 
ers assist one another only on the expectation of reward,’ whereas pre- 
cisely the opposite is true of employment between intimates.™ 

Lowrie thus bases his conclusion that no implied contract exists almost 
entirely upon “the customs of society’”’ and commonly accepted notions 
about human nature in general and family relationships in particular. 
But his reliance on such customs and commonalities hopelessly under- 
mines his distinction between contracts implied-in-fact and quasi con- 
tracts. Lowrie’s treatment of the absence of a contract proper could just 
as easily be read as an account of the absence of a quasi contract. Plainly 
he has decided that common sense and common justice demand a find- 
ing that no contract exists here. The advantage of his contractual analysis 
is that it permits public considerations to be introduced as if they were 
private, without the elaborate scrutiny of their source and justification 
that a quasi-contractual analysis would require. 

Lowrie’s concluding ruminations about the jury’s finding for the son 
ironically illustrate his obliviousness to the ‘‘publicness” of his 
analysis: 


The difficulty in trying causes of this kind often arises from juries sup- 
posing that, because they have the decision of the cause, therefore they 
may decide according to general principles of honesty and fairness, 
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without reference to the law of the case. But this is a despotic power, 
and is lodged with no portion of this government. 

Their verdict may, in fact, declare what is honest between the parties, 
and yet it may be a mere usurpation of power, and thus be an effort to 
correct one evil by a greater one. Citizens have a right to form connex- 
ions on their own terms and to be judged accordingly. When parties 
claim by contract, the contract proved must be the rule by which their 
rights are to be decided. To judge them by any other rule is to interfere 
with the liberty of the citizen.” 


The moralizing might be more convincing if the judge had not just exer- 
cised, in the guise of fact-finding, the type of state power he now labels 
“despotic.’’°8 | 

In resolving the dispute, then, Lowrie proves incapable of sustaining 
the distinction between public and private on which he places so much 
emphasis. He asserts that the intrusion of the state into the relationships 
of private individuals is generally undesirable. He suggests that in ex- 
treme circumstances such intrusion can be justified, provided we impose 
only those obligations grounded both in community standards and in 
positive promulgation. In normal circumstances, however, contract law 
is purely about the intentions of the parties. Disciplined and rational 
judges, aware of the limitations of their authority, are better equipped to 
discern these intentions than undisciplined and irrational juries who 
confuse their sense of what is fair and honest with what the parties had 
in mind. But when it comes to deciding the case, Lowrie uses standards 
that were neither explicitly adopted by the parties nor promulgated by 
the state. In determining that the relationship between the parties was 
not contractual, he invokes common understandings about the context 
of the agreement to transform words of agreement into evidence of non- 
contract. In so doing he avoids the problem of power by appearing to 
endorse the parties’ own choice that their relationship be without legal 
consequence, and avoids the problem of knowledge by presenting his 
own normative interpretation of the situation as nothing more than a 
transparent reading of the parties’ intentions. 


2. Since Hertzog—Plus Ca Change... 


By the first decades of this century, theorists had begun cautiously to 
explore the extent to which an objectified will theory required public in- 
trusion on private volition. In 1920, for example, Costigan’ suggested 
that the quasi-contractual obligations could not be successfully separated 
from implied-in-fact obligations without recognizing that there were, in 
addition to ‘“meeting-of-the-minds implied-in-fact contract[s],’"’ those 
implied-in-fact contracts that were not based on meetings of minds. Cos- 
tigan’s prime example was the implied warranty, which he described in 


An Essay in the Deconstruction of Contract Doctrine 297 


terms that would also apply to Lowrie’s analysis of the absence of con- 
tract in Hertzog: “Implied warranties are founded upon the implied facts 
of general . . . experience and understanding—implied because people 
in general, and not necessarily the particular parties concerned, when 
acting understandingly and fairly, normally agree upon such an as- 
sumed factual basis. . . .’’°! As the quotation suggests, Costigan explicit- 
ly recognizes that the actual intent of the parties is not the basis of the 
obligation in these cases. At the same time, rather than asserting explicit- 
ly the ‘‘public’’ interest in the imposition of such terms, he ‘‘privatizes’”’ 
the imposition of obligation by reference to what other fair-minded peo- 
ple would intend under similar circumstances. 

Costigan is left having to explain why his category of ““no-meeting-of- 
the-minds” contracts are still contracts rather than quasi contracts. To 
this end, he focuses initially on the remedy attached: where the court 
awards a restitutionary measure, the action is quasi-contractual; where 
an expectation measure is awarded, the action is contractual. Costigan 
himself, however, later recognizes that his position is indefensible: he 
acknowledges that “’[t]he contractual right justifies the measure of dam- 
ages, not the measure the right.’’® Ultimately, then, he fails to demon- 
strate how these cases can be viewed as contractual without the parties’ 
minds having met. 

As I have already sketched,® the realist approach to contract involves 
a radical shift of emphasis from the private to the public aspects of en- 
forcement. Predictably, then, when the realist Cohen addresses the 
question of interpretation, he sees and describes its public face. He pin- 
points the way in which judges, in the guise of interpretation, ‘‘decide 
the ‘equities,’ the rights and obligations of the parties . . . . [T]hese legal 
relations are determined by the courts and the jural system and not by 
the agreed will of the contesting parties.’ Cohen also identifies how 
rules of interpretation serve as state regulation: ‘When courts follow the 
same rules of interpretation in diverse cases, they are in effect enforcing 
uniformities of conduct. We may thus view the law of contract not only 
as a branch of public law but also as having a function somewhat parallel 
to that of the criminal law. Both serve to standardize conduct by penaliz- 
ing departures from the legal norm.’’°” 

Cohen laments that while the fictional nature of the will theory is at 
one level a commonplace, it is at the same time ignored, forgotten, or 
otherwise resisted—in part, because of the force of the traditional lan- 
guage. And indeed, the realists did generally fail to explore the implica- 
tions of the will theory’s fictional basis. They tended to be much more 
concerned with problems of coercion and of relief from the bad bargain. 
The realist focus was the public-private split as it implicates the problem 
of power, not the public-private split as it implicates the problem of 
knowledge. Since the line of inquiry initiated by those such as Costigan 
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has been given only scant attention in the following decades, Cohen’s 
criticism could be leveled with equal force today. 

The position taken by the Second Restatement is essentially that of Jus- 
tice Lowrie. The Second Restatement divides the universe of contracts 
along the private-public axis into express contracts, contracts implied-in- 
fact, and contracts implied-in-law or quasi contracts. It defines the ex- 
press contract as an agreement made up of words, either oral or written, 
and the implied-in-fact contract as one that a court infers wholly or partly 
from conduct or circumstances. Quasi contracts, in contrast, are ‘“pub- 
lic.” And because they are not concerned with the intentions of the par- 
ties, they are not really contracts at all.”? That quasi contracts even share 
the appellation “contract’’ is a matter of historical accident.”! Like torts, 
quasi contracts are ‘obligations created by law for reasons of justice.’’”” 
Their noncontractual nature is so essential that they are separated out for 
treatment in the Restatement of Restitution.”> Only that fact even alerts us 
that the ‘‘reasons of justice’”* that dictate the imposition of the quasi- 
contractual obligations have to do with the idea of unjust enrichment. 

At the same time, the Second Restatement of Contracts confesses that this 
analytically clear distinction between contract and quasi contract does 
not always work in practice, that ‘‘in some cases the line between the two 
is indistinct.’’”° The Restatement attributes the potential for confusion to 
the difficulties of ‘‘Conduct as Manifestation of Assent.’’”° Except where 
formal requirements give words special significance as evidence of 
agreement, ‘there is no distinction in the effect of the promise whether it 
is expressed in writing, orally, or in acts, or partly in one of these ways 
and partly in others.”””” But conduct “is more uncertain and more de- 
pendent on its setting than are words.’”’’”* The uncertainty of conduct as 
evidence of agreement can make it unclear whether a particular relation- 
ship should be considered contractual or quasi-contractual. 

This explanation allows the Restatement to save the express contract 
from involvement in potential confusion between public and private. 
Words that directly express the parties’ intentions make state intrusion 
unnecessary. Only conduct, inherently more ambiguous and open-tex- 
tured, threatens the public-private distinction by requiring the interpret- 
er of fact to add his sense of the context to the acts of the parties in order 
to understand them.” 

As Hertzog demonstrates, however, the division between public and 
private cannot be so neatly made. Divining intention in order to find an 
implied-in-fact contract depends on understanding the societal back- 
ground against which a relationship is formed: a knowledge of private 
thus requires a knowledge of public. Deciding that a social relationship 
requires the imposition of a quasi contract depends on knowing which 
relationship the parties have entered: a knowledge of public thus re- 
quires a knowledge of private. 
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In failing to account successfully for the kinship of the implied-in-fact 
and quasi contract, the Restatement is not an aberration in modern treat- 
ments. The note in Kessler and Gilmore’s casebook” introducing the 
topic of the implied contract also fails in this regard. The note begins by 
repeating the standard distinction between “genuine” contracts and the 
fictional quasi contract, but warns that the ‘“‘famous, plausible and inno- 
cent-looking” distinction raises “a host of troublesome questions.’’*! The 
next passage of the note is a spectacular account of how what is common- 
ly conceived of as private in the realm of contract formation and interpre- 
tation is in fact public. In a short compass, Kessler and Gilmore suggest 
that in one sense all contracts, even express ones, are implied: that ex- 
press contracts are possible only through ‘a regulation which is original- 
ly social’’;** that “environment” is crucial;* that ‘official control becomes 
an integral part of the contract itself’’;** and that the courts’ habit of pre- 
senting their enforcement task as one of ‘interpretation’ obscures the 
“degree of control over private volition thus exercised.’’* 

Then, abruptly, the note introduces the concept of quasi contract. Ear- 
ly in its treatment we are warned: “‘If it [quasi contract] is unduly extend- 
ed, private autonomy ... will suffer erosion.’’*° The degree of erosion 
demonstrated in the interpretation of contracts proper was never explic- 
itly presented as this kind of a threat, however, and it is not clear why the 
threat inheres in quasi contract and not in contract. 

At this point the very distinction about which the authors expressed 
doubt in their opening paragraphs is reintroduced as essential: although 
the “borderline’’ may be ‘wavering and blurred,’’*’ the boundary is 
‘“‘necessary,”’ and ‘‘not to be ignored.’’** The separation of quasi contract 
and contract is vital, not just for the sake of private autonomy, but be- 
cause of the different remedies attaching, even though in many situa- 
tions the measure of recovery is the same.*” We are also warned that 
judges are not as good at recognizing the essentially different natures of 
these kinds of contracts as we will presumably be once we have digested 
the elaborate “guidance” the note provides.” 

There are manifold messages here. Kessler and Gilmore understand 
the world of contract to be more complicated and difficult than the stan- 
dard division into implied-in-fact and implied-in-law would indicate. 
They fully and sympathetically present the problem of knowledge as it 
affects issues of interpretation. But this insight is not permitted to influ- 
ence their treatment of the quasi contract, which is still presented as the 
place where the real threat to privateness exists. In shoring up the dis- 
tinction between real and quasi contracts by referring to the remedies 
attached, Kessler and Gilmore repeat Costigan’s mistake—unless their 
point is instead that we should draw this distinction in order to know 
what remedy is appropriate. This is different from Costigan’s claim that 
the remedy given lets us know what kind of action we are dealing with, 
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but it leaves us asking why we should base a choice of remedy on so 
weak a foundation. Kessler and Gilmore’s final move of pinning the 
blame on judges deflects attention from the inadequacies of the concep- 
tual scheme itself. 

The inadequacies of Kessler and Gilmore’s treatment echo those evi- 
dent in the Second Restatement and in Hertzog. None of the accounts fully 
acknowledges the interrelationship of public and private. None ade- 
quately recognizes that public concerns and conceptions necessarily in- 
form the judicial decision about whether to impose contractual 
obligations. None suggests that quasi-contractual obligation depends on 
prior understandings of the private relationship of the parties. Once 
these interrelationships are understood, as the (failed) attempt to distin- 
guish contract from quasi contract allows us to understand them, the 
public-private dichotomy threatens to dissolve. 


[Omitted here is a discussion of Duress and Unconscionability.] 


C. Summary 


In the implied contract story, we saw how public and private were con- 
founded, how our understanding of implied-in-fact and express con- 
tracts requires us to draw ona fund of public information and values that 
influences our judgment of what we see. Similarly, our imposition of a 
public quasi-contractual obligation requires us to look for private signals 
from the parties about their conception of their relationship. Rather than 
banishing quasi contract as a dangerous public exception to a private law 
of contract, therefore, we embraced its lesson that all contract is as public 
as it is private. This theme is elaborated in the discussion of manifesta- 
tion and intent in part II. 


Il. Manifestation and Intent: Communication in the Law 
of Contract 


Underlying the realms of contract doctrine concerning how agreements 
are formed, how they should be interpreted, and how contractual risks 
are allocated are models of how the parties communicate with one anoth- 
er and construct the meaning that is their contract, as well as models of 
how courts gain access to that meaning. In the previous section I sug- 
gested that it is not in practice possible to separate out a court’s under- 
standing of the parties’ meaning from a meaning made for and imposed 
on the parties by the court. Here | elaborate on the theme, through an 
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analysis of doctrinal categories including offer and acceptance, the parol 
evidence rule, disclosure, misunderstanding, and mistake. 

My goal in this section is to articulate precisely how, according to con- 
tract doctrine, meaning is made and communicated. | suggest that close 
examination reveals the doctrinal model to be at once unconvincing and 
incomplete. To the extent judges attempt to describe communication in 
doctrinal terms, they are forced into accounts that tend to distort what 
we imagine the actual process of communication between the con- 
tracting parties to have been. To the extent the doctrinal model leaves 
judges without guidance, they are left ascribing meaning according to 
unarticulated criteria. Both these problems emphasize the gap between 
the contract as the parties may have understood it and the contract as 
ultimately described by the court. 

At the root of these difficulties lies the problem of knowledge—the 
gulf between self and other, subject and object. Translated into doctrinal 
discourse, this becomes the distinction between subjectivity, substance, 
and intent on one hand, and objectivity, form, and manifestation on the 
other. Our legal culture appreciates the difference between what some- 
one subjectively intends, and the form in which he makes that intention 
available to others (the objective representation of his thought or wish). 
That we concede the possibility of ‘‘mis-understanding’’ demonstrates 
our awareness of this dichotomy and our recognition that the signs can 
be read to manifest something other than the “actual” or ‘‘real’’ intent of 
their author. Appreciating the difference, our legal culture has explicitly 
opted to favor objective over subjective, form over substance, and mani- 
festation over intent, in the areas of doctrine with which this part deals. 
Yet the suppressed subjective constantly erupts to threaten the priority 
accorded the objective, is subdued, and erupts again. The details of this 
dynamic occupy the following pages. 

Doctrinal obsession with the competing claims of objective and subjec- 
tive, manifestation and intent, dates perhaps from the time at which a 
“will theory” of contract, initially conceived as emphasizing the subjec- 
tive ‘‘meeting of the minds,’’?! was ‘‘objectivized”’ by the likes of Holmes 
and Williston.” In this second incarnation, while the subjective inten- 
tions of the parties were still felt to provide the legitimating basis of con- 
tractual obligation, the measure of intention became overwhelmingly 
objective. The tension between these two aspects of doctrine and the 
need to reconcile them did not become urgent until a couple of decades 
into the twentieth century.” 

The Second Restatement provides an up-to-the-minute account of how 
that tension is managed today. We see that objectivity is still accorded an 
initial priority. Take, for example, the Restatement’s formulation of 
“promise” as “‘a manifestation of intention to act or refrain from acting in 
a specified way, so made as to justify a promisee in understanding that a 
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commitment has been made.’ Here the Second Restatement directs us to 
focus, not on all intentions, but only on manifested ones. The commen- 
tary elaborates on the significance of this distinction: “The phrase ‘mani- 
festation of intention’ adopts an external or objective standard for 
interpreting conduct; it means the external expression of intention as dis- 
tinguished from the undisclosed intention.’ At first glance, this 
constrained notion of intent seems pragmatic. To base contract interpre- 
tation on undisclosed intention is surely to invite chaos, perjury, a whole 
catalog of evils. At a more theoretical level, we might also imagine a con- 
cern with undisclosed intention to be senseless. At some point the undis- 
closed must be disclosed or we can have no concrete knowledge of it. 
Intent, in this view, is wholly dependent on manifestation—the only 
questions left are, What count as manifestations? To whom must they be 
made? In what form? At what time? 

But even while objectivity retains its priority, subjectivity is accorded a 
vital and subversive supplementary role. According to the Restatement 
scheme, recognizing a manifestation requires a knowledge of intent. The 
Restatement demands that we categorize manifestations: only manifesta- 
tions of intent qualify as promises, only manifestations of assent qualify 
as assent.” Doctrinally we cannot, it turns out, sort or interpret manifes- 
tations without reference to an intent we have already acknowledged to 
be beyond our grasp save through the graspable reality of manifestations 
that we cannot comprehend without recourse to an unknowable intent 
...and so on. 

In the various doctrinal areas rendered problematic by this basic co- 
nundrum, the Restatement attempts three different, although related, so- 
lutions. One proposed escape route treats “intent,” in the formulation 
“manifestation of intent,’” as mere verbiage, not as an indication that the 
decision-maker in fact needs to take account of intent. A second route 
suggests that in concrete disputes the problem of recognizing manifesta- 
tions is reduced to the problem of choosing between two competing sets 
of manifestations, so that the adoption of a formal hierarchy that privi- 
leges certain classes of manifestations will provide criteria of choice not 
dependent on intent. It is clear how these two devices can work together: 
having dismissed the idea of “actual” intent from the rule formulation, 
the formal hierarchy purports to provide the substitute criteria. The third 
proposed escape route attempts to resolve the set of “communication” 
problems by reference to a standard of “responsibility,” as a substitute 
for reliance on ‘manifestations of intent.” 

Just as the basic conundrum is unresolvable, so the proposed escape 
routes turn out to be dead ends. All three routes lead to endless struggle 
with the unknowability of intent on the one hand, and the legitimation 
problems involved in the use of nonconsensual or non-intent-based cri- 
teria on the other. Each leads to a choice between basing liability on an 
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unreliable assertion of private intention, or admitting and justifying the 
imposition of public law on the parties. I shall demonstrate how this dy- 
namic operates to ensure that (a) any standard that begins by emphasiz- 
ing intention winds up depending on equally unsatisfying models of 
formal hierarchy or responsibility; (b) any standard that begins by em- 
phasizing formal hierarchy winds up depending on equally unsatisfying 
models of intention or responsibility; and (c) any standard that begins by 
emphasizing responsibility winds up depending on equally unsatisfying 
models of formal hierarchy or intention. 


A. Intention Ousted: The Objective Theory of Contract 


A standard history of contract doctrine represents that, from the six- 
teenth to the early nineteenth century, contract formation depended up- 
on a subjective “‘meeting of the minds.’’** Despite the accordance of this 
subjective theory with the nineteenth-century ‘‘will theory’’ of contract, 
by the middle of the nineteenth century ‘‘the tide had turned in favor of 
an objective theory of contract.’ To see the sequence as one in which 
objectivism replaced subjectivism is to discount the crucial, although 
supplementary, role that subjective will as a source of obligation contin- 
ued to play. But the story accurately portrays the increased insistence on 
objectivity as an interpretive standard. 

Holmes’s article “The Theory of Legal Interpretation’ illustrates the 
fundamental challenge of objectivism to the subjective theory it came to 
overshadow.'” According to Holmes, the ‘‘intent’’ of the parties was 
never the issue in any case of contract interpretation. To determine the 
meaning of a word used in a contractual situation, Holmes believed the 
first step should be to consider its meaning in the context of surrounding 
words. But this was an exercise in applying the “general usages of 
speech” and did not reflect any concern with the “idiosyncrasies of the 
writer.’’'’! Admitting evidence of circumstances, and reading a contrac- 
tual document in light of them, was also not about divining the intent of 
the parties. We were to ask instead, Holmes suggested, what the words 
used by the speaker would mean “in the mouth of a normal speaker of 
English, using them in the circumstances in which they were used.’’!"? In 
the case where the speaker uses a proper name that could refer to more 
than one person or thing (because there are, for example, two Blackacres 
or ships Peerless),'°’ Holmes saw the inquiry into circumstance revealing 
which of two different words the speaker used, rather than revealing the 
speaker's intention.!™ 

Mainstream twentieth-century thinkers came to accept the most ex- 
treme manifestations of the Holmesian doctrine. “It is even conceiva- 
ble,’ Williston observes, ‘‘that a contract may be formed which is in 
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accordance with the intention of neither party.’ Learned Hand puts it 
more vividly when he suggests, “A contract is an obligation attached by 
the mere force of law to certain acts of the parties, usually words, which 
ordinarily accompany and represent a known intent. If, however, it were 
proved by twenty bishops that either party, when he used the words, 
intended something else than the usual meaning which the law imposes 
upon them, he would still be held [to the usual meaning] . . . .’”% 

This analysis forces us to ask what justifies the departure from intent. 
The central argument advanced is that replacing the unknowable and 
possibly idiosyncratic intentions of the contracting party with ‘that stub- 
born anti-subjectivist, the ‘reasonable man,’ ’’!"” is an advance. It seems 
insufficient to suggest that this substitution merely satisfies an aesthetic 
impulse.'°8 At one level the substitution can be seen as a shift to a “re- 
sponsibility” model: you are responsible for what you would appear to 
the reasonable man to be saying, rather than for what you actually meant 
to say. In this sense the standard seems tortious rather than contractual, 
even as ‘‘reliance’”’ strikes us as a tortious notion. But at another level it 
can be reconciled with intention and the contractual model. If the reason- 
able man is a businessman assessing the words and conduct of business- 
men, then in most instances appearance and reality will converge. 
Alternatively, if the ranking of manifestations is seen as a tool available 
to businessmen in their contract planning, they will be sure to shape in 
the proper legal form the deal they intended to make.'” 

It seems fair to say that the credibility of these arguments depends on 
two things: First, on the extent to which we can believe in the “‘reasona- 
ble man,” as represented by his interpreters, the jurors and trial judges. 
As Frank puts it, “we must recognize, unless we wish to fool ourselves, 
that although one area of subjectivity has been conquered, another re- 
mains unsubdued. . . . We ask judges or juries to discover that ‘objective 
viewpoint’—through their own subjective processes. Being but human, 
their beliefs cannot be objectified, in the sense of being standardized.”’!!° 
Second, the credibility of these arguments depends on our valuing objec- 
tivity and stability (to the extent we think the rule does or can promote 
them) more than we value the effort at divining ‘‘real’’ intention, in situa- 
tions where the intention appears from the evidence to have been under- 
stood by both parties, but is different from the intention objectively 
constructed. It is this latter concern, more than anything else, that ap- 
pears to have evoked the conviction that the objectivists went “too 
i 

Hayden v. Hoadley,''* decided in 1920, is an example of an objectivist 
position that seems extreme by today’s standards. The parties ex- 
changed property through a written agreement that bound Hoadley and 
his coseller to make certain repairs on the property conveyed to the Hay- 
dens.!!3 Nothing in the agreement spoke to the timing of the repairs, the 
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amount to be expended, or the quality of materials to be used. The trial 
court excluded evidence of oral agreements as to these matters in a deci- 
sion upheld by the Supreme Court of Vermont.!!4 

Justice Powers, for the court, began his analysis with an unexceptional 
statement of the parol evidence rule: “A written contract which contains 
no latent ambiguity cannot be qualified, controlled, contradicted, en- 
larged, or diminished by any contemporaneous or antecedent under- 
standing or agreement... .“’15 

In Powers’s view, however, the rule governs not merely the express 
terms of the contract, but also its ‘legal intendment.”’!!® This view se- 
verely erodes the role of the parties’ intentions. In the absence of any 
express provision as to the timing of the repairs, for example, the law 
would imply a requirement that they be completed within a reasonable 
time.'!” Because any oral supplementary term as to timing would contra- 
dict the ‘‘reasonable time” provision, it may not be included: ‘’To admit 
the testimony offered by the defendants to the effect that the parties 
agreed upon October 1 as the limit of the time given for the repairs would 
be to allow the plain legal effect of the written contract to be controlled by 
oral evidence. That is not permissible.’’!!® 

While Justice Powers is firm in asserting the “unquestioned sound- 
ness” of the rule that “an incomplete writing may be supplemented by 
parol,”’''? his conclusion that this contract is “unequivocal and com- 
plete’? makes clear that the exception is to be narrowly construed. !”! 
Powers, like Holmes and Williston, disregards the particular parties and 
their intentions in the name of a “legal intendment,”’ the justification for 
which is apparently so obvious to the author that it goes virtually 
unarticulated. |”? 


B. Formal Hierarchy: Manifestations Multiplied 


In the cut and thrust of contract disputes, we imagine the abstract, open- 
ended problem of finding manifested intent reduced to the concrete re- 
stricted choice between the different versions that the two contracting 
parties urged upon the decision-maker. This gives credibility to a formal 
model of determining contractual content: some manifestations simply 
take precedence over other manifestations, so that conflicts of interpreta- 
tion can be resolved by favoring the hierarchically superior manifesta- 
tion. Thus, as I explore below, speech is superior to silence, while final 
writings are superior to earlier writings or speech. 

Current contract doctrine, as reflected by the Second Restatement, re- 
acts to the perceived excesses of objectivism by consistently invoking 
intent as the ultimate justifier of hierarchy. In general terms, the justifica- 
tion is that hierarchy reflects intention because intention corresponds to 
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hierarchy. This general statement, however, hides the existence of two 
quite separate themes: intention may correspond to hierarchy because 
the rules carefully mirror what people ignorant of the rules intend, or 
because people take account of the legal rules in expressing their inten- 
tions. While these two accounts contain dramatically different visions of 
the relationship between law and life, judges cheerfully adopt one or the 
other as it suits their purpose. They may even adopt both at once, which 
leads to entirely circular reasoning. !23 

The reconnection of formal hierarchy with intention, in whatever 
form, serves to subdue the argument that rules that arbitrarily accord 
priority to some manifestations of intention take contract doctrine too far 
from party intention and voluntary obligation. But modern doctrine 
must still wrestle with the problem created by convincing evidence that 
the interpretation yielded by the formal hierarchy is not the ‘‘real”’ inter- 
pretation. If the hierarchy triumphs, then the question reemerges of 
what—if not intent—legitimates it; if the hierarchy does not triumph, 
then its value as a constraint on decision-making is undercut. 

I examine how this dynamic plays itself out in three examples. An 
analysis of Restatement section 203, ‘Standards of Preference of Interpre- 
tation,’”’ yields a crude understanding of the difficult relationship be- 
tween formal hierarchy and intention. My second example is the parol 
evidence rule, where final writings take precedence over other evidence, 
most commonly earlier speech. The Restatement treatment of the rule pro- 
vides an elaborated statement and attempted resolution of the same 
problem, introducing the way in which a second level of doctrinal play 
between form and substance can mediate the primary tension between 
hierarchy and intention. My final example is the group of rules about 
silence as assent, where speech or writing takes precedence over silence. 


1. Standards of Preference in Interpretation 


Restatement section 203 is an elaborate, painstaking, and thorough at- 
tempt to create a formal hierarchy of manifestations. It is a miracle of 
orderly privileging: whole interpretations win over partial, and specific 
terms over general; relevant categories of interpretive context are identi- 
fied and ranked.'** Unfortunately, however, the commentary under- 
mines whatever sense of order and security the text conveys. 
According to comment a, “The rules of this Section are applicable to all 
manifestations of intention and all transactions. They apply only in 
choosing among reasonable interpretations. They do not override evidence 
of the meaning of the parties, but aid in determining meaning or prescribe legal 
effect when meaning is in doubt.’ The first two sentences of the comment 
confirm our sense of what the section is about: it allows us to choose 
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between and among possible meanings. It provides the way to sort con- 
flicting evidence of the content of the parties’ agreement. Then the com- 
ment proceeds to contradict itself, and negate the text of the section: the 
formal hierarchy may not be employed to “override evidence of the 
meaning of the parties.’’!”° But the hierarchy was supposed to produce the 
meaning of the parties. The rules of the hierarchy were applicable to “all 
manifestations of intention,’”!?” which are our only sources of intention. 
If the meaning they produce is now open to challenge, how are we to 
derive the alternative meanings that might challenge it, and by what cri- 
teria are we to assess the success of the challenge? 

At one level we appreciate the realistic ‘flexibility’ in ascertaining 
meaning that the section and comment combine to give us: it accords 
with our sense that the formal hierarchy is not sufficient to explain how 
judges derive meaning when they decide cases. The structure of section 
203 deceives us, however: the text of the section stands as an affirmation 
of formal hierarchy, while the comment does not spell out the full extent 
of its undermining function. We are not told what the real story of sec- 
tion 203 demands we be told: ‘The formal hierarchy is a reliable guide to 
what manifestations should count, except when it isn’t. It can be 
trumped by other evidence of the parties’ meaning.’” What other evi- 
dence? When? No answers are forthcoming. !28 

Underlying the undermining language of the comment is the concern 
that manifestations, after all, are empty unless they signify intent, and 
that without some such qualifications the ‘real’ intent will lurk in the 
wings to delegitimate the device of formal hierarchy. At one level the fear 
is a groundless one: all intent requires manifestation to be known, while 
all manifestations are threatened by irrelevance without reference to the 
intent they signify. If the text of section 203 were truly to limit the scope 
of our inquiry, it would inhibit us from finding other evidence of the 
“meaning of the parties.’”'”? It would not, of course, protect us from 
doubts and fears that we had looked at empty vessels and missed the 
boat. These same doubts and fears are what have guided the interpreta- 
tion and application of the parol evidence rule in its development from 
the classical period to the present. 


2. The Parol Evidence Rule 


The thrust of the parol evidence rule is that an “integrated” writing, or 
one that contains the “final expression’! of the parties with respect to 
any terms of their agreement, cannot be contradicted or even supple- 
mented with respect to those terms by other writings, speech, or conduct 
of the parties.'** While the most frequent issue in application of the rule 
is perhaps the priority of later writing over earlier speech, the priority is 
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more accurately that of final writing over other types of evidence. The 
very use of the adjective final suggests that the hierarchy is at the same 
time based on intention, that it applies where the parties see the writing 
as their ‘last word’ on the subject. 

The standard story about the parol evidence rule is that, while 
designed to prevent fraud and introduce stability by permitting busi- 
nessmen to record their transactions, it has a disturbing tendency to pro- 
mote fraud by allowing one party to limit a liability which attention to all 
evidence of agreement would indicate is more substantial than the inte- 
grated writing alone reflects. The standard story, told in a tone of exas- 
peration, is that efforts to prevent fraud both by exaltation of the final 
writing and by subversion of the final writing necessarily make the rule 
one riddled with exceptions, virtually incapable of being applied.!** 

We should begin our examination of the rule with a quick survey of the 
principal ways in which evidence external to the writing is admissible. 
Since the writing does not announce its finality or its scope, external evi- 
dence is needed on the question of whether and to what extent the writ- 
ing is integrated. In addition to these qualifications, the final writing 
does not interpret itself, so reference to evidence external to the writing 
is required for interpretation. !* Finally, the writing cannot be conclusive 
as to its legitimacy, so evidence can be admitted to show mistake, fraud, 
duress, lack of consideration, or the existence of a condition 
precedent. !%° 

This tedious taxonomy demonstrates how a rule that purports to be 
about the privileging of “final writings’ turns out to be surrounded by 
rules that reverse the privilege, so that prior evidence of a condition can 
supersede the written testament of the agreement, or so that prior evi- 
dence of trade usage can supersede the dictionary meaning of the writ- 
ten terms.'’’ It is important to realize, however, that the precise 
formulation of the rule with its exceptions represents a second-level ef- 
fort to sustain the very hierarchy that has, at the first level, proved 
unsatisfactory. 

The first sustaining device, exactly analogous to the relationship be- 
tween the text and the comment of section 203,!%° is a reversion to the 
idea of intent. When the formal hierarchy seems insupportable, intent is 
reintroduced in an attempt to legitimate it. This occurs, for example, 
when the Restatement talks about proving an integration,’ proving a 
complete integration,'*? and distinguishing an integrated from a com- 
pletely integrated agreement." 

It is easy to state the anxiety that underlies the reintroduction of intent 
in this subversion of formal hierarchy. To call an agreement integrated 
purely because of its length, complexity, or apparent completeness 
seems an arbitrary statement of judicial or legal preference. To call it inte- 
grated because most people who write such agreements intend them to 


An Essay in the Deconstruction of Contract Doctrine 309 


be final statements allows the unscrupulous to exploit some particular 


people with a definition drawn from the abstract “most people.” Inter-_ 


preting such contracts according to their dictionary meaning is a similar- 
ly arbitrary exercise of authority with similar potential for exploitation. 
Yet, inexorably, the reintroduction of intent undercuts the hierarchy of 
form without yielding firm guidelines for deciding cases. 

Having created this subjective threat to the rule’s objective hierarchy, 
the Restatement then shores up the rule by recreating formal hierarchy at 


a second, ‘‘softer’”’ level. Where the first level of formal hierarchy directly | 
ranked the expressions of the parties—privileging writings over words _ 


or conduct—this second level works more indirectly through three de- 
vices we could loosely call procedural: (1) using presumptions that favor 
certain manifestations over others, while avoiding any absolute privileg- 
ing; (2) ordering the different tasks that constitute application of the pa- 
rol evidence rule, so that evidence may be included in one stage of the 
proceedings but legitimately excluded in another; and (3) dividing issues 
of proof between law and fact, judge and jury, in a fashion that diverts 
attention from the evidence-to-be-considered to the identity of the deci- 
sion-maker. |? 

Let me first illustrate the use of presumptions. While the apparently 
integrated agreement does not necessarily qualify as an integrated agree- 
ment, it is presumed to be integrated." In interpreting an integrated 
agreement, the written words, while not the only admissible evidence of 
the parties’ meaning, are given a similar procedural priority.'** Any ap- 
parent reassurance provided by the “weighting” technique evaporates 
once you ask what other evidence would establish that a writing was not 
integrated, or what other evidence of the transaction could override the 
apparent meaning of the written words of the agreement. 

The next device is that of sequencing. In the context of the parol evi- 
dence rule, the Restatement suggests that the first decisions must be 
whether the writing is an integration, and if so, whether it is a com- 
plete or only a partial integration.'° The next decisions are whether the 
agreement reflected by the writing is affected by an invalidating cause 
and, provided it is not, how it should be interpreted. "47 Only a written 
agreement duly identified, validated, and interpreted “renders inopera- 
tive prior written agreements as well as prior oral agreements.’”"48 

The message of this task management scheme appears to be that the 
decision-maker need not be swamped by the boundless context of the 
agreement. Although the privileged position of the final writing in the 
hierarchy of interpretive sources has not completely isolated the writing 
from the context of the agreement, the specificity and temporal spacing 
of the questions posed can limit the impact of that context on interpreta- 
tion. No matter that each preliminary question requires the decision- 
maker to consider “all relevant evidence, including the circumstances in 
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which the writing was made or adopted.’ We have still “managed” 
the context and, most critically, have prevented it from completely un- 
dermining the sanctity of the integrated agreement. 

The final re-creation of hierarchy is achieved by the division of issues 
between judge and jury. Unlike other areas of law, there is no clear link, 
in this context, between judge and law, jury and fact; the Restatement is 
quite clear that some of the issues reserved for the judge are nonetheless 
issues of fact. For example, the question of whether there is an integrated 
agreement “‘is to be determined by the court,’ even though it is “a 
- question of fact to be determined in accordance with all relevant evi- 
_ dence.’’!>! Interpretive questions with respect to an integrated agree- 
ment are to be decided as questions of law, unless they depend on the 
credibility of extrinsic evidence or on a choice among reasonable infer- 
ences to be drawn from extrinsic evidence, in which case they go to the 
ettier of fact.’’! 

There are at least two messages of reassurance here. The first is that, 
while in some cases application of the parol evidence rule requires an 
expanded and complex inquiry into circumstance, there are still easy 
cases. For example, the claim of section 212(2) that some writings can 
be interpreted without reference to any evidence extrinsic to the docu- 
ment comes close to being a reincarnation of the ‘plain meaning” rule 
so explicitly abandoned by the Restatement elsewhere. Section 212(2) 
perpetuates the idea of the writing being independent, in at least some 
instances: it avoids the recognition that the writing is truly never self- 
limiting.'°3 

The second message of reassurance is that the task of implementing 
the rule as a rule about party intention need not devolve into idiosyncrat- 
ic instability. In this story the jury becomes the scapegoat. While unruly 
fact-finders, constantly tempted “to exercise a dispensing power in the 
guise of a finding of fact,’””"* need the constraining influence of the hier- 
archy, we can trust our judges reliably and objectively to weigh all the 
evidence of party intention. We are asked to transfer our faith from the 
objectivity of the written document to the objectivity of the decision- 
maker. Facts are made lawlike, stable, not manipulable; indeed, facts re- 
cover the characteristics the objectivists imbued them with when they 
held the final writing to be the only source of evidence. 

But this story diverts us from the real lesson of these provisions. The 
unruliness of the inquiry does not arise from the level of objectivity, dis- 
cipline, or good faith exercised by the decision-maker. Rather, it is the 
result of our inability to identify intention in any reliable way, and our 
equal incapacity to live with a rule structure that resolutely disregards 
intention. Instead of openly acknowledging this difficulty, the Restate- 
ment presents us with a system that turns irresolutely between the poles 
as it pretends to provide a determinate guide to decision-making. 
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3. Silence as Assent 


Just as the parol evidence rule sought to privilege the “final writing” as 
evidence of agreement, so the rules about when silence can function as 
assent create a hierarchy that delegitimates silence. As with the parol 
evidence rule, however, the attempt to invoke this formal hierarchy fails, 
forcing doctrine either back into the rhetoric of intent or into another 
mediating rhetoric—in this case, that of responsibility. Since the hierar- 
chy was initially invoked to rescue decision-makers from the problems of 
intent, the reversion to intent is plainly unsatisfactory. The particular 
force of this analysis, therefore, is the way in which it shows the rhetorics 
of intent and responsibility working together to shore up a frail appeal to 
formal hierarchy. 

Restatement section 69 provides that a manifestation of assent may take 
the form of written or spoken words, or of acts or failures to act.!5 Failing 
to act, however, is an underprivileged form of conduct, since silence and 
inaction are generally disqualified as manifestations of assent.! If abso- 
lute, the rule would appear to solve a (perhaps limited) set of assent puz- 
zles in a purely ‘‘formal’’ way, but without any pretense that intent was 
the crucial criterion; some other “public” justification would have to be 
invoked for such a rule.'” The disqualifying presumption is a qualified 
effort in the same direction. 

The question now is how we apply the rule, how we recognize the 
“exceptional’’!* case where silence may be assent. According to the Re- 
statement, there are in fact two classes of exceptional cases: “those where 
the offeree silently takes offered benefits, and those where one party re- 
lies on the other party’s manifestation of intention that silence may oper- 
ate as acceptance.’’' The first type of case shifts us from “contract 
proper’ into “restitution,” and introduces the theme of unjust enrich- 
ment.'® But, as it turns out, the enrichment is defined as unjust accord- 
ing to models of intent and responsibility: the offeree must have a 
“reasonable opportunity’ to reject the services, and “reason to know’’ that 
they were offered with the “expectation of compensation.’’'*! The “expecta- 
tion” idea is a reversion to an intent standard, the intent of the offeror to 
receive compensation. The “reason to know” and “opportunity to re- 
ject” formulas reflect responsibility notions: they incorporate a standard 
based on what the reasonable person might be expected to know, and 
how that reasonable person might be expected to act. 

The second type of exceptional case exactly replicates the moves of the 
first. Silence may operate as assent ‘[w]here the offeror has stated or 
given the offeree reason to understand that assent may be manifested by 
silence or inaction, and the offeree in remaining silent and inactive in- 
tends to accept the offer, [or w]here because of previous dealings or oth- 
erwise, it is reasonable that the offeree should notify the offeror if he does 


312 Interpreting Law and Literature 





not intend to accept.’ Thus one situation depends on making the of- 
feror responsible, by his manifestation of intent, for the offeree who by 
his silence actually intends to accept. The other depends on making the 
offeree responsible for communicating his nonacceptance. 

To summarize, one way of explaining this doctrinal corner is to say 
that section 69 creates a (by now familiar) refuge from the conundrum of 
intent—formal hierarchy: in disputes over assent, words of action trump 
silence or inaction. But the internal structure of section 69 subverts the 
formal hierarchy with exceptions: words or actions trump silence or inac- 
tion except when the reverse is true. The reverse is true, in part, when 
dictated by standards of intent; the exorcised ghost reappears in the 
heart of the mansion. Alternatively, the reverse may be true when dictat- 
ed by standards of responsibility. 


[Omitted here is a discussion of the Responsibility Model.] 


D. Summary 


I have been describing the dynamic that operates in areas of doctrine 
caught between the commitment to objectivity expressed as reliance on 
“manifestation,”” and the commitment to subjectivity expressed as reli- 
ance on “‘intent.”” | have suggested that while contract doctrine on occa- 
sion relies squarely on divining intent, and ignores the gulf between 
subjective intent and the communication of that intent to others, by and 
large those acknowledged difficulties of communication drive doctrine to 
use other interpretive or liability-fixing devices. Formal hierarchy and 
standards of responsibility are two such devices. 

The central problem in this area is that of knowledge—of access to in- 
tent, or understanding. But if contract doctrine is no longer to rely on 
intent and understanding as the basis of liability, then contract becomes 
something other than a system of voluntary obligation. And as a body of 
public rather than private obligation, it then must articulate the public 
norms on which it rests. In relying on formal hierarchy, doctrine occa- 
sionally makes a weak appeal to the public values of certainty and stabili- 
ty. More often, doctrine completes a circle by justifying hierarchy as the 
expression of intention. In relying on responsibility, doctrine attempts to 
evade the problem of knowledge by straying into territory made equally 
treacherous by the problem of power. As suggested by our earlier look at 
the doctrines of duress and unconscionability, and affirmed here, we 
have no reliable, and therefore no legitimate, basis for allocating respon- 
sibility between contracting parties. Finally, then, it is the interaction of 
the problems of power and knowledge that leaves these areas of doctrine 
without a determinate basis for resolving contractual disputes. 
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[Omitted here is Part III]: Form and Substance: Consideration and the 
Question of Value.] 


IV. Conclusion: Doctrine, the Cohabitation Contract, and 
Beyond 


Doctrinal arguments cast in terms of public and private, manifestation 
and intent, and form and substance, continue to exert a stranglehold on 
our thinking about concrete contractual issues. By ordering the ways in 
which we perceive disputes, these arguments blind us to some aspects of 
what the disputes are actually about. By helping us categorize, they en- 
courage us to simplify in a way that denies the complexity, and ambigu- 
ity, of human relationships. By offering us the false hope of definitive 
resolution, they allow us to escape the pain, and promise, of continual 
reassessment and accommodation. 

In this final section, | will illustrate the poverty of traditional doctrinal 
arguments by examining the use of contract doctrine in recent cases in- 
volving the agreements of nonmarital cohabitants. These opinions de- 
ploy many of the doctrinal maneuvers exposed in this chapter. 
Distinctions between private and public realms, between contracts im- 
plied-in-fact and contracts implied-in-law, play an important part in the 
decisions. Interpretive questions and questions about the basis for en- 
forcement—about consideration—also loom large, reiterating the con- 
cern with private and public, but couching that concern in the competing 
terms of subjective and objective, form and substance. 

Significantly, the opinions largely ignore the aspect of the public-pri- 
vate debate that appears in contract doctrine as the set of rules governing 
duress and unconscionability. The concerns of those doctrines— 
preventing oppression of each party by the other, while preventing op- 
pression of both by the state—are nonetheless highly relevant. For at the 
heart of these cases lies the problem of power. It is only because the exer- 
cise of power in this context is not seen as fitting the traditional rubrics of 
duress and unconscionability that courts are able to ignore and avoid it. 

Once the convoluted play of doctrine in this area has been exposed, we 
can see that traditional formulations are not the only means for under- 
standing how and why decision-makers reach their decisions. At this 
point, other inquiries become both possible and legitimate. In suggesting 
what some of those other inquiries might be, my conclusion points toward 
possible ways of expanding our thinking about the issues of contract law. 


[The detailed doctrinal discussion of the cohabitation contracts is 
omitted. ] 
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There are several ways to begin a richer examination of the cohabitation 
cases. First, we can learn from the truth underlying contract doctrine 
while rejecting the idea that the doctrine alone can lead us to correct an- 
swers. The dichotomies of public and private, manifestation and intent, 
form and substance, do touch on troubling questions that are central to 
our understanding of intimate relationships and the role of the state in 
undermining or supporting them. The problem with doctrinal rhetoric is 
twofold. First, it recasts our concerns in a way that distances us from our 
lived experience of them. Second, the resolution of the cases that the 
application of doctrine purports to secure offers us a false assurance that 
our concerns can be met—that public can be reconciled with private, 
manifestation with intent, form with substance. 

Once we realize that doctrinal ‘‘resolutions” are achieved only by 
sleight of hand, consideration of the identified dichotomies helps us to 
explore more fully the cohabitation agreement. What is the nature of this 
relationship, or what range of cohabitation arrangements precludes us 
from making general statements about the nature of the relationship? To 
what extent do these relationships need protection from authority, and 
to what extent do they require nurturing by authority? To what extent do 
they reflect the shared expectations of their participants, and to what 
extent the imposition of terms by one party on another? How can we 
harbor intimacy within institutions that offer the flexibility to accommo- 
date individual need, while at the same time providing a measure of pre- 
dictability and stability? What stake does the society have in limiting the 
forms of association it will recognize? Given our dependence on our so- 
cial and cultural context, what freedom does any of us have to reimagine 
the terms of human association? 

Study of the play between public and private, objective and subjective, 
shows us that these same dichotomies organize not only the strictly doc- 
trinal territory of contract interpretation or consideration, but also the 
broader “‘policy” issues that are folded into the cases. Questions of judi- 
cial competence, for example, turn out to involve precisely the question 
of whether a private sphere can be marked off from the public sphere.!® 
Similarly, whether enforcement of cohabitation agreements is a pro- 
marriage or an antimarriage position turns out to depend on questions of 
intention and power.!™ Even as this analysis illuminates the policy di- 
mension of the cases, it refutes the claim that the addition of policy con- 
siderations can cure doctrinal indeterminacy. 

If neither doctrine nor the addition of policy can determine how deci- 
sion-makers choose outcomes in particular cases, the next question is 
whether the opinions contain other material that illuminates the deci- 
sion-making process. The dimension of these cohabitation cases that 
cries out for investigation is the images they contain of women, and of 
relationship. And since images of women and of relationship are the 
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central concern of feminist theory, | have used that theory as the basis for 
my enquiry. This does not, of course, foreclose the possibility that other 
enquiries, in this or other settings, might prove equally possible and 
promising once doctrine is opened up to make room for them. 

I am not claiming that judges decide cohabitation cases on the basis of 
deeply held notions about women and relationship in the sense that 
these notions provide a determinate basis for decision. For this to be 
true, attitudes toward women and relationship would have to be free 
from contradiction in a way that doctrine and policy are not. I believe 
instead that these notions involve the same perceived divide between 
self and other that characterizes doctrine, and are as internally contradic- 
tory as any doctrine studied in this chapter. My claim, therefore, is only 
that notions of women and relationship are another source of influence, 
and are therefore as deserving of attention as any other dimension of the 
opinions. These notions influence how judges frame rule-talk and 
policy-talk; in a world of indeterminacy they provide one more set of 
variables that may persuade a judge to decide a case one way or another, 
albeit in ways we cannot predict with any certainty. 

One introductory caveat is in order. To say that ‘‘the opinions’ convey 
images of woman and relationship is to miss the distinction between 
images that appear to inhere in the doctrine as it has developed, and 
images woven into the texture of opinions seemingly at the initiative of a 
particular judge. I think this distinction is worth noting, even though in 
practice it cannot always be made. It becomes clearest, perhaps, when a 
judge struggles against images he sees embedded in the doctrine, and 
offers new images that in turn provide him with new doctrinal choices. !® 

One powerful pair of contradictory images of woman paints the female 
cohabitant as either an angel or a whore. As angel, she ministers to her 
male partner out of noble emotions of love and self-sacrifice, with no 
thought of personal gain.'® It would demean both her services and the 
spirit in which they were offered to imagine that she expected a return— 
it would make her a servant.'®’ As a whore, she lures the man into ex- 
travagant promises with the bait of her sexuality—and is appropriately 
punished for her immorality when the court declines to hold her partner 
to his agreement. ' 

Although the image of the whore is of a woman who at one level is 
seeking to satiate her own lust, sex—in these cases—is traditionally pre- 
sented as something women give to men. This is consistent both with the 
view of woman as angel, and with the different image of the whore as 
someone who trades sex for money. In either event, the woman is a pro- 
vider, not a partner in enjoyment. When a judge invokes this image, he 
supports the view that sex contaminates the entire agreement, and that 
the desire for sex is the only reason for the male partner’s promises of 
economic support. If sex were viewed as a mutually satisfying element of 
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the arrangement, it could be readily separated out from the rest of the 
agreement. In most cases, the woman’s career sacrifices and childbear- 
ing and homemaking responsibilities would then provide the considera- 
tion for the economic support proffered by the man. 

Marriage is often presented in the cases as the only way in which men 
and women can express a continuing commitment to one another.!® 
This suggests that when men do not marry women, they intend to avoid 
all responsibility for them.!”” Women therefore bear the burden of pro- 
tecting themselves by declining the irregular relationship.!”! At the same 
time, the institution of marriage as an expression of caring is portrayed as 
so fragile that only the most unwavering support by the state will guar- 
antee its survival.!”* This could mean that other expressions of caring 
would entirely supplant marriage without vigilant enforcement of the 
socially endorsed forms of relationship, although that would be inconsis- 
tent with the portrayal of marriage as the only expression of commit- 
ment. Alternatively, it could mean that men and women would not 
choose to enter relationships of caring without pressure from the state. 

These nightmarish images have much in common with what other dis- 
ciplines tell us men think about women and relationship. The conception 
of women as either angels or whores is identified by Freud,!”* and sup- 
ported by feminist accounts.'”* The evil power of female sexuality is a 
recurrent subject of myth and history.'” The contrast of men fearing rela- 
tionship as entrapping, and women fearing isolation, is the subject of 
Carol Gilligan’s work in the psychology of moral development;'”° others 
have explored the origins of that difference in the context of psychoana- 
lytic theory.!”” Raising these images to the level of consciousness and 
inquiry therefore seems to me an important aspect of understanding this 
particular set of cases. It is also a way of stepping beyond the confines of 
current doctrine and beginning to think about other ways of handling 
the reciprocal claims cohabitants may make of one another.!” 


Epilogue 


The stories told by contract doctrine are human stories of power and 
knowledge. The telling of those stories—like the telling of any story—is, 
in one sense, an impoverishing exercise: the infinitely rich potential that 
we Call reality is stripped of detail, of all but a few of its aspects. But it is 
only through this restriction of content that any story has a meaning. In 
uncovering the way doctrine orders, and thereby creates, represents, 
and misrepresents reality, I have suggested and criticized the particular 
meaning created by doctrinal stories, the particular limitations entailed 
in the telling of those stories. 
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My critique is in turn a story, which itself creates order and meaning. 
My story, too, is subject to the charge that it has reduced the richness of 
contract law and the multiplicity of its concerns to a few basic elements, 
that it misrepresents as much as it reveals. And, in fact, I do not believe 
that my story is the only one that can be told about contract doctrine. I 
insist only that it is an important story to tell. 

My story reveals the world of contract doctrine to be one in which a 
comparatively few mediating devices are constantly deployed to displace 
and defer the otherwise inevitable revelation that public cannot be sepa- 
rated from private, or form from substance, or objective manifestation 
from subjective intent. The pain of that revelation, and its value, lies in 
its message that we can neither know nor control the boundary between 
self and other. Thus, although my story has reduced contract law to 
these few basic elements, they are elements that merit close scrutiny: 
they represent our most fundamental concerns. And the type of analysis 
I suggest can help us to understand and address those concerns. 

By telling my story, | also hope to open the way for other stories—new 
accounts of how the problems of power and knowledge concretely ham- 
per our ability to live with one another in society. My story both asks 
why those problems are not currently addressed by doctrine and tradi- 
tional doctrinal analysis, and suggests how they might be. By presenting 
doctrine as a human effort at world-making, my story focuses fresh at- 
tention on those to whom we give the power to shape our world. My 
story requires that we develop new understandings of our world-makers 
as we create them, and are in turn created by them. This kind of inquiry, 
exemplified for me by feminist theory, can help us see that the world 
portrayed by traditional doctrinal analysis is already not the world we 
live in, and is certainly not the only possible world for us to live in. And 
in coming to that realization, we increase our chances of building our 
world anew. 
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Interpreting the 
Law: Hermeneutical 
and Poststructuralist 
Perspectives 


David Couzens Hoy 


I. Critical Theory and Poststructuralism 


Since 1960, when Gadamer published Truth and Method, hermeneutics 
has been criticized and taken in different directions. These develop- 
ments have implications for legal interpretation, and the current task is 
to spell them out. I will discuss two ways of going beyond the hermeneu- 
tic theory I have sketched so far. The first development is Jurgen 
Habermas’s attempt to avoid the threat of relativism by giving herme- 
neutics a ‘transcendental’ turn. The second development is French 
poststructuralism, which is critical of both Gadamer’s and Habermas’s 
theories. Some poststructuralists who offer a radically different account 
of textual interpretation are Derrida, Foucault, Deleuze, Blanchot, and 
Barthes, but for present purposes I will refer mainly to Derrida since his 
work has been so influential for American literary theorists of decon- 
struction. I think there are important parallels in Anglo-American juris- 
prudence between the poststructuralists and the Critical Legal Studies 
movement, but first I will discuss the disagreement between Habermas 
and Gadamer. 


A. The Habermas-Gadamer Debate 


1. Gadamer on Tradition 


Despite Gadamer’s disclaimers, his theory is generally conceived as con- 
servative. Although his view is that a text is always understood different- 
ly by different people, and thus that there will always be a need to 
criticize and revise previous interpretations, his critics find his account 
lacking in two important respects. First, given Gadamer’s stress on the 
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historical change of understanding, there seems to be no ground on 
which to base criticism. The interpreter cannot simply say that the text 
disconfirms prior interpretations and confirms the present one, since 
there is no text independent of some interpretation, and what counts as 
relevant in the text is dependent on the interpretation. (That is to say, 
there is no reading that is not already theory-laden.) Second, Gadamer’s 
notion of the constitutive force of the Wirkungsgeschichte! leads him to 
suggest that the tradition supplies the most important standard for criti- 
cism. Any reading is said to be conditioned by the prior history of related 
readings, and thus to stand in a tradition of interpretation. Gadamer is 
frequently misread as saying that an interpretation must stay in contact 
with that tradition and that ‘nontraditional’ readings are therefore 
wrong. This interpretation of Gadamer mistakes a descriptive claim 
about the nature of understanding for a normative one about what an 
understanding ought to do. What Gadamer in fact maintains is that often 
an interpretation will correct the traditional way of reading a text. He can 
say this because what comes to be taken as traditional may be only a 
partial feature of what the tradition really involves when it is not ob- 
scured by overemphasizing a derivative part and thus distorting the 
whole. In other words, what counts as the tradition is itself a matter of 
interpretation, and one that any interpretation ought to address. 

To illustrate Gadamer’s point, consider the force of precedent in legal 
reasoning. The appeal to precedent is an excellent example of what 
Gadamer means by Wirkungsgeschichte and wirkungsgeschichtliches Bewusst- 
sein. Legal interpretation is a clearer case than literary interpretation of the 
constitutive force that the history of a text’s reception has for the formation 
of further interpretations. But the fact that precedents are sometimes de- 
clared mistaken and overruled also sharpens the question about the basis 
on which an intervening interpretation can be disconfirmed. 

A passage from Raoul Berger cited by Michael Perry illustrates how an 
interpretation of the tradition established in a precedent can be chal- 
lenged by claiming that interpretation to be a false perception of what the 
genuine tradition is. As the same time, this passage attests to the ocur- 
rence of the objectivist and intentionalist theory of interpretation to 
which hermeneutic theory is opposed. 


Why should “adherence to precedent” rise above effectuation of the 
framers’ clearly expressed intention, which expresses the value choices 
of the sovereign people, not merely of judicial predecessors? . . . 

I assert the right to look at the Constitution itself, stripped of judicial 
encrustations, as the index of the constitutional law and to affirm that 
the Supreme Court has no authority to substitute an ‘unwritten Consti- 
tution” for the written Constitution the Founders gave us and the peo- 
ple ratified.’ 
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Perry cites a similar passage from Garry Wills’s book Inventing America, 
arguing that to recreate the original world of the text “we must forget 
what we learned, or what occurred, in the interval between our time and 
the text's.’ 

According to hermeneutical theory, this forgetting would be neither 
possible nor desirable. Naturally we should avoid anachronism, but why 
should we posit the impossible methodological ideal of forgetting all we 
have learned? More problematically, although these passages deny the 
force of tradition in one sense (namely, the history of precedents and 
“judicial encrustations’’), they nevertheless appeal to tradition in anoth- 
er (the original tradition or context in which the document was adopted). 
So the force of tradition (whatever is taken as the real tradition) is not 
denied but instead confirmed by this objectivist theory which diverges 
from Gadamer’s hermeneutical theory in every other respect. Herme- 
neutics wins out over objectivism here, since objectivism undermines its 
own argument against the constitutive force of the intervening history of 
interpretations (or Wirkungsgeschichte) by tacitly relying on a commitment 
to tradition. Or at least it can be said that the disagreement does not take 
place at the most basic philosophical level of the theory of understanding 
and interpretation (where Gadamer’s theory is to be placed), but at a 
different level, closer to the details of particular practical interpretations 
and concerns about which aspects of tradition to emphasize and which 
to play down. 

Even criticism of the intervening conceptions of the tradition can in- 
volve, then, an underlying normative commitment to continuity with 
the tradition. Criticism of what is commonly but superficially taken as 
“traditional” may be advanced for the sake of recovering lost aspects of 
the real tradition. There is another problem with the appeal to tradition, 
though, and that is the apparent emptiness of the notion of tradition as a 
standard for criticism. Two conflicting interpretations could both be 
based on an appeal to the tradition, but also on divergent understand- 
ings of the tradition. The appeal to continuity with tradition is not deci- 
sive. Professor Ely gives a concrete illustration of this problem‘ in terms 
of the Regents of the University of California v. Bakke case. He maintains 
that there is more than one American tradition on the question whether 
racial majorities can aid minorities, and at best the traditions are ambigu- 
ous enough to lend support to both sides of the case. He also thinks that 
in addition to these practical difficulties there are theoretical ones. As a 
source of constitutional values, tradition’s ‘‘overtly backward-looking 
character highlights its undemocratic nature: it is hard to square with the 
theory of our government the proposition that yesterday’s majority, as- 
suming it was a majority, should control today’s.”’® Ely thinks that the 
appeal to tradition is not a primary criterion, but is derivative from what 
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he calls “the most common reference-in-chief, the genuine consensus of 
contemporary American thought.’ 

I will turn to the notion of consensus shortly, for that is precisely the 
notion Habermas substituted for Gadamer’s concept of tradition. The 
practical problem about tradition that Ely raises is a variant of the more 
general criticism by Habermas and the poststructuralists of Gadamer’s 
notion of the tradition-laden character of understanding. The question is 
why tradition should be valued so highly. Even if our understanding is 
conditioned by a tradition of interpretation, and even if the ideal of a 
complete break with past traditions is merely utopian (or dystopian), 
there may be more point to changing than to restoring tradition. 

Gadamer’s reply depends precisely on recognizing that to talk about 
change is to presuppose an understanding of the history that has led up 
to the need for change. This understanding must be assumed to be cor- 
rect, and thus an element of the call for change will be the willingness to 
discuss the importance of this history for the present. Furthermore, to 
call for change is at the same time to have a view about how change is 
possible. In order for change to be practicable, and to avoid empty utopi- 
anism, it must be to some extent consistent with the tradition and the 
antecedent history out of which it grows. 

Admittedly, Gadamer’s theory is abstract and general, but its conse- 
quences are not such as to discourage or retard practical efforts at formu- 
lating new interpretations, whether these interpretations rely on 
precedent or whether they significantly revise precedent. The charge of 
emptiness is not directly relevant to Gadamer’s theory, then, since by 
tradition he does not mean established conventions, privileges, or values. 
He simply tries to describe how the process of understanding and inter- 
pretation works, even when the interpretation radically alters previous 
understandings of the tradition. Of course, the attempt to revise prece- 
dent can be overturned. However, insofar as the arguments for doing so 
are based not on a denial of tradition, but on the hope of becoming part 
of tradition, Gadamer’s model stands.* Gadamer’s conception of the 
methodological role of the tradition in understanding is thus more de- 
scriptive than normative. The normative component becomes more ex- 
plicit, however, when the interpretation tries to become conscious of 
how it is both enabled and limited by antecedent history, including tradi- 
tional preconceptions not only about doctrine but also about method. 
That is, the interpretation may need to make explicit the intervening his- 
tory (or Wirkungsgeschichte) that inevitably plays a role in the formation of 
the interpretation. Hermeneutical philosophy does not tell interpreters 
what to do, but it does imply that an understanding that tries to under- 
stand itself (including both its doctrinal and methodological commit- 
ments) is better than one that does not. For the issue of judicial review, 
this point suggests that in the making or appraising of judicial decisions, 
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the theory of judicial review behind those decisions also ought to be 
made clear. Then if the theory can be challenged (for instance, by argu- 
ing for a hermeneutical conception of interpretation over the intentional- 
ist, objectivist one stated by Berger and Wills), that result will be a factor 
in appraising the substantive decision. 


2. Habermas on Consensus 


Professor Ely maintains that the appeal to tradition never stands alone, 
but always smuggles in the ideal of consensus. That is to say, the appeal 
to tradition will not by itself settle a dispute unless there is general agree- 
ment in the present that the traditional features in question ought to be 
preserved. Habermas makes much the same point against Gadamer’s 
conception of the tradition-bound character of understanding, except 
that Habermas maintains further that all discursive understanding pre- 
supposes the ideal of consensus. Habermas thinks that the hermeneuti- 
cal insistence on the context-bound character of understanding must be 
supplemented by some contextless (or quasi-’‘transcendental’’) concep- 
tion of ‘‘reason’’—that is, some universal standard for the rational dis- 
cussion of conflicts of interpretation and for the adjudication of 
principles. Ely’s analysis of the appeal to consensus in determining what 
the contemporary values are runs directly counter to Habermas’s theory, 
however, since Ely thinks consensus does not in fact give any content to 
the “inherently contentless notions of ‘reason’ and ‘principle.’ ’’’ 
Gadamer makes a similar charge against Habermas’s attempt to take her- 
meneutics in a transcendental direction. 

I will summarize the disagreements between Habermas and Gadamer 
before returning to the ramifications for the issue of judicial review. I see 
Habermas’s position as leading toward noninterpretivism and 
Gadamer’s objections as holding back. But the issue is now a broader one 
than what judges can do within the confines of current legal practices. 
Habermas raises the larger question about how current practices could 
themselves become the object of criticism, or how they could be legiti- 
mated. He does not call into question the whole idea of the “rule of law”’ 
as dramatically as the French poststructuralists do, but he sets up a 
framework in which the question of the legitimacy of the rule of law 
could be asked. He constructs, in Thomas McCarthy’s words, “a theoret- 
ically grounded form of advocacy in situations of social conflict.’’”!° In 
doing so, he appears to go beyond Gadamer’s theory, which seems to 
presuppose the rule of law, or at least does not specify how it could be 
genuinely challenged. 

Habermas’s basic worry about Gadamer’s historicist hermeneutics is 
that not enough is said about how the interpreter can transcend and criti- 
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cize the present context. Habermas thinks that there must be some ideal 
of truth which transcends the particular interpretation if the interpreta- 
tion is believed to be not merely plausible, or the best we can do, but also 
right, and therefore binding on everybody. In a conflict of interpretations 
there could be no rational attempt to adjudicate the dispute unless the 
interpretations shared some standards for resolving disagreement. Any 
interpretation claiming to be correct would have to presuppose a notion 
of truth common to any other interpretation. In Habermas’s terms, all 
rational discourse presupposes, at least counterfactually, the ideal of a 
speech situation in which the participants are not constrained by any 
interfering factors and can consider all the relevant information until the 
best argument wins unanimous consent. Such consensus is for 
Habermas presupposed by any claim to know what is true, and by ap- 
peals to the morally right as well. 

Habermas thinks this notion of truth as consensus in an ideal speech 
situation is required to avoid the relativism he fears in Gadamer’s theo- 
ry.!! Gadamer’s objectivist critics accuse him of diminishing the status of 
the text by denying that the text has any standing independent of an 
interpretation. In contrast, Habermas argues that Gadamer overempha- 
sizes the text. In Theorie des kommunikativen Handelns,!* Habermas main- 
tains that Gadamer is overly influenced by the paradigm of the classical 
philologist and incorporates into the relation of the text and the inter- 
preter an asymmetry in favor of the text. 

The difficulty arose in Gadamer’s earlier reply to Betti, where Gadamer 
had defended himself from the charge of relativism (and of under- 
emphasizing the role of the text) by arguing that his objectivist critics 
failed to appreciate his insistence on what he called the Vorgriff der 
Vollkommenheit (the anticipation of the completeness or perfection of the 
text). For Gadamer interpretation does not involve simply understand- 
ing the text, but also the text’s subject matter. That is, the interpreter 
should have an understanding of the issues or ideas gained indepen- 
dently from reading the text, or perhaps as the result of being motivated 
by the text to think independently about the subject matter. The inter- 
preter who has no understanding of the issues and questions that the 
text addresses obviously does not understand what the text is about. 
Habermas thinks Gadamer is right to maintain that questions about what 
a text means cannot be completely separated from those about how to 
determine its validity or value. However, he believes Gadamer privileges 
the text too much. At times Gadamer, who is himself a scholar of Plato 
and Aristotle, implies that the best way to approach eminent texts is to 
assume that they are unlikely to be wrong, however difficult or alien they 
seem initially. The dialogue between text and interpreter would thus be 
asymmetrical, and weighted in favor of the text. 

To show that Gadamer has not correctly analyzed the structure of all 
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understanding, Habermas points to a different case of understanding 
where the superiority of the interpreted object over the interpreter is not 
assumed. Anthropologists, Habermas maintains, cannot always presup- 
pose the superiority of their object; instead, they must reconstruct the 
learning processes that separate their beliefs from those of the tribe being 
studied, and that distinguish modern from mythical thinking. Because 
Gadamer’s hermeneutics is based on the paradigm of the interpretation 
of eminent texts (for example, legal, sacred, and artistic ones), Habermas 
thinks that the account of understanding is too one-sided and does not 
account for the need of the interpreter to criticize the object of interpreta- 
tion. The backward-looking humanist is less likely than the present-ori- 
ented social scientist or the forward-looking social critic to recognize the 
need for a conception of progress. Some account is required of why we 
can believe we know more than the past did, or why our society is better 
than it was, or why society’s critics can believe it could be improved. 
Habermas does not find this critical dimension in Gadamer’s theory. He 
thinks Gadamer’s position abets the mistaken tendency of confusing 
Verstdndnis and Einverstindnis, comprehension and consent. To under- 
stand something is not necessarily to believe it. 

Gadamer’s position does not entail, however, that understanding is 
believing. In response to Betti he had pointed out that his stress is as 
much on the Vorgriff, the anticipation, as on the Vollkommenheit, or 
perfection of the text. That is, the notion is not intended as a metaphysi- 
cal claim about the sacrosanctity of the classics (or, I presume, the infalli- 
bility of the law). Instead, it is a heuristic recommendation to the 
interpreter, suggesting that it will be more useful to go along with the 
text as far as possible than to dismiss the text’s truth claims as outdated 
or its arguments as primitive. Of course, Habermas is forcing the issue to 
make clearer why the interpreter must be able not only to understand 
that which is being interpreted (whether a text or a tribe), but also to 
criticize it. He sees Gadamer’s argument that all thinking is conditioned 
by Vorurteile (prejudgments or prejudices) as presupposing a deeply con- 
servative belief in the legitimate and inevitable authority of the tradition. 
Like Heidegger, Gadamer thinks that any of these prejudgments could 
be brought to thought—they are not ineffable or inarticulable—but he 
denies that they could all be articulated at once. We could not end witha 
completely self-transparent thinking, with what Hegel called “absolute 
knowledge.” Gadamer thinks that authority is inevitably involved in un- 
derstanding insofar as it is always constrained in some respects by tradi- 
tion and precedent, that is, by preunderstanding. Gadamer sees vestiges 
of this ideal of reason lurking in Habermas’s conception of rationality, 
which appears utopian in its model of discourse unconstrained by au- 
thority or by unexamined assumptions. 

Habermas’s view is roughly that no authority is legitimate unless an 
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enlightened discussion would result in consenting to it. Since agree- 
ments in the everyday world may not include all the relevant parties af- 
fected, or since constraints may force an agreement contrary to the 
participants’ real interests, Habermas says the ideal speech situation 
may be only a counterfactual assumption. That is, discourse in the real 
world may generally fall short of the ideal, but nevertheless the discus- 
sants could not engage in anything that could be called rational discus- 
sion unless they presupposed the possibility of attaining an uncoerced 
consensus based on the best arguments. So, although this ideal may be 
counterfactual, it is nevertheless a necessary presupposition of all real 
discourse (i.e., all language activity aiming at cognitive results). To be- 
lieve their discourse rational, the participants must assume that in the 
ideal speech situation, reason (i.e., the best arguments) would prevail 
and the authority to be legitimated would no longer be functioning as 
authority. 

Habermas's theory applies to normative as well as cognitive matters. 
In fact, there is a more natural tendency to think of ethical norms as be- 
ing validated by consensus, however cognitive claims are validated. The 
rightness of a normative principle is certainly connected with its being 
acceptable to all who are affected by it. To extend his theory to ethics, 
Habermas first denies that the foundation of the binding character of 
norms is a monological reflection about whether any other agent ought 
to do what a particular agent is considering. Whereas in Kant’s theory 
reflection on the universalizability of moral maxims is conducted mono- 
logically, Habermas thinks that the proper basis for a universalistic ethics 
is interpersonal dialogue aiming at unanimous agreement. He thus calls 
his theory “communicative ethics.” This ethics is a cognitivist one, be- 
cause norms are not simply noncognitive, subjective preferences, but the 
results of objective, public, and legitimate procedures. Ethics is as cogni- 
tive as science since the process for validating norms is the same as the 
process of determining truths. Both science and ethics presuppose the 
possibility of consensus as the source of the legitimacy of belief. Unlike 
Kant’s moral philosophy, which separates morality and legality because 
only the former involves internal autonomy whereas the latter presup- 
poses external authority, Habermas thinks that agreement is also the ba- 
sis for both moral and legal norms: 


Only communicative ethics guarantees the generality of admissible norms 
and the autonomy of acting subjects solely through the discursive 
redeemability of the validity claims with which norms appear. That is, 
generality is guaranteed in that the only norms that may claim generali- 
ty are those on which everyone affected agrees (or would agree) without 
constraint if they enter (or were to enter) a process of discursive will- 
formation. The question of which sectors should, if necessary, be regu- 
lated through compromise or formal norms of action can also be made 
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the subject of discussion. Only communicative ethics is universal (and 
not, as is formalistic ethics, restricted to a domain of private morality 
separate from legal norms). . . . 


Again, however, the ideal and counterfactual status of such agreement 
makes the theory seem more applicable to a utopian world than to our 
own. Habermas admits that in an unjust world there will be conflicts 
between private morality and public mores. His argument is that merely 
to conceive of resolving these conflicts requires us to hypothesize an ideal 
speech situation in which norms would be discursively determined 
through consent. But he realizes that 


[t]his does not exclude the necessity for compelling norms, since no one 
can know (today) the degree to which aggressiveness can be curtailed 
and the voluntary recognition of discursive principles attained. Only at 
that stage, at present a mere construct, would morality become strictly 
universal. It would also cease to be ‘‘merely’’ moral in terms of the dis- 
tinction made between law and morality. Internalization too would only 
be complete when the principle of the justification of possible principles 
(that is, the readiness to engage in discursive clarification of practical 
questions) was alone internalized, but in other respects the continuous 
interpretation of needs was given over to communication processes. ' 


To critics of this thesis of the “withering away” of morality who accuse 
him of utopianism, Habermas admits the utopian component of his theo- 
ry, but stresses that it is only a formal one of procedure. His model does 
not specify anything about the actual makeup of the ideal society: ‘’Ethi- 
cal universalism does indeed have a utopian content, but it does not 
sketch out a utopia.”’!? Habermas thinks this minimal utopian component 
is necessary if social theory is to be critical theory, and if we are to be able 
to transcend our historical conditions in the attempt to criticize our own 
or other societies. 

The challenge I think both Gadamer and such French poststructural- 
ists as Michel Foucault would raise here is why we need this utopian 
projection to criticize the present. Does this eternal, unhistorical, and 
supposedly impartial and impersonal ideal really have enough content 
to show that we have progressed over the past, and to help us decide 
what would constitute moral and social progress in the future? 
Habermas, however, clearly thinks his counterfactual, regulative ideal 
does have real critical bite. Although there is no appeal to a speculative 
philosophy of history in the notion of the ideal speech situation, 
Habermas says this notion is both (1) a necessary condition of all real 
communication, and (2) a political ideal we must try to achieve, and that 
can be more or less achieved in real societies. We will criticize ourselves 
and others according to the degree the procedural ideal is approached. 
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The critical theorist attempts a counterfactually projected reconstruction 
of social institutions guided by the question, 


How would the members of a social system, at a given stage in the de- 
velopment of productive forces, have collectively and bindingly inter- 
preted their needs (and which norms would they have accepted as 
justified) if they could and would have decided on the organization of 
social intercourse through discursive will-formation, with adequate 
knowledge of the limiting conditions and functional imperatives of their 
society?!® 


Gadamer’s response to Habermas’s notion of the ideal speech situa- 
tion is to say that this idealization is too formal and empty to have any 
bearing on practice. He could supplement his argument by pointing to 
the practical problems Ely sees, namely, that there is not likely to be a 
consensus on the questions that come up for adjudication in a forum like 
the courts, or that consensus could not be reliably discoverable, at least 
by responsible social agencies like the courts. 

These practical objections to consensus as a legitimation of interpreta- 
tions will not apply to a minimal (but then uncontroversial and trivial) 
version of Habermas’s transcendental claim. If Gadamer is right that the 
ideal is a purely formal one, then he could equally well accept as reject it. 
Gadamer could agree without undermining his own theory that when 
particular prejudices do become conscious, we can test them with 
counterfactual reasoning procedures of the sort Habermas (and Rawls) 
describes. The intuitions at stake here are not mutually exclusive. 
Habermas thinks correctly that any rational participant in a dialogue 
would ideally want to articulate a consistent set of beliefs. Those who are 
on Gadamer’s side are equally right to insist that whatever holds under 
ideal circumstances, we ordinary agents need not believe that all our be- 
liefs are consistent. We could believe they are not, though we do not yet 
know in what respects, and still believe in our rationality and the ration- 
ality of our practices. To think we are irrational so long as all our beliefs 
are not explicitly examined and consciously formed into an error-free, 
coherent set condemns us to irrationality permanently. 

However, this argument that rationality is better modeled on everyday 
rather than ideal circumstances does not invalidate Habermas’s account 
of how we could go about deciding whether particular beliefs are rational 
and coherent with our other beliefs. Habermas can be understood as 
making a procedural point that is legitimate and potentially useful, as her- 
meneutic theorists could acknowledge. They may think too much is 
claimed for this procedure and that there are other, equally legitimate 
procedures, such as appeal to continuity with tradition. The case for each 
such procedure can be made independently of the others, though, and 
the only real disagreement will be about whether the ideal of ‘‘rationali- 
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ty’’ requires that there be only one supreme procedure. Hermeneutic 
theorists who do not think interpretation requires a transcendental foun- 
dation can resist the ideal of such a supreme procedure because it will be 
too thin to be of use in practical criticism, which can legitimately take 
many forms and which is not helped by the philosophical construction of 
a transcendental theory of truth. This point could be made another way 
by arguing that the procedure of agreement, as one procedure among 
others, will have independent appeal and does not have to be grounded 
in something more basic, such as the nature of discursive communica- 
tion.!” Habermas may think that his ethical theory has more force if it is 
transcendentally grounded in a necessary presupposition of the use of 
language. But if the concept of agreement has more intuitive connection 
with moral rightness than with truth, the case for the ethical theory 
should be kept separate from that for the theory of truth. 


B. Deconstruction and the Critical Legal Studies Movement 


1. “New Nihilism’”? 


With the discussion of Habermas, the question of interpreting the law 
has moved from the limited problem of how to interpret the law without 
at the same time challenging its legitimacy, to the larger issue of the legit- 
imacy of both particular laws and the legal organization of society. This 
larger question is no longer one about interpreting the law in the sense of 
reading particular statutes and applying them to hard cases. Instead, it is 
about interpreting ‘the law” as such; that is, it is about justifying or recti- 
fying the political and social organization that the code of laws and the 
judiciary serve and perpetuate. Since the object of interpretation is differ- 
ent at this level, the discussion might seem to be safely beyond the 
questions involved in the dispute about interpretivism versus noninter- 
pretivism in judicial review. The larger questions seem more like ones for 
political theorists than for judges or constitutional theorists. However 
that may be, in the theory of interpretation there is now a tendency to 
push beyond the hermeneutical position I have sketched so far, in a way 
that would undermine even legal interpretation’s minimal claim to ra- 
tionality (let alone to objectivity or correctness). 

Professor Fiss has labeled this tendency ‘’a new nihilism, one that 
doubts the legitimacy of adjudication” and that has begun ‘a romance 
with politics.’”"8 I do not know for certain whom he would include 
among the new nihilists. Both Ronald Dworkin and Roberto Unger, for 
instance, argue that interpretivism is closely bound up with politics, but 
as I will show, they have different conceptions of politics as well as of the 
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interconnection between law and politics. Whether all noninterpretivists 
would be nihilists is also not clear, but I assume that many representa- 
tives of the Critical Legal Studies movement would be. Fiss mentions 
deconstruction under this rubric,'? so I assume a French poststructuralist 
like Derrida is to be included, as well as some American critics. Fiss iden- 
tifies a basic premise of this trend toward nihilism in the theory of inter- 
pretation as follows: “[Flor any text there are any number of possible 
meanings and the interpreter creates a meaning by choosing one.’’*” He 
says that he accepts this premise, but thinks that the interpreter’s free- 
dom is ‘constrained by rules that derive their authority from an interpre- 
tive community that is itself held together by the commitment to the rule 
of law.’”7! 

Given Fiss’s intention, I think there are several reasons why he should 
not grant the premise at all. First, the theoretical model that says an inter- 
preter creates a meaning by choosing one misdescribes what interpreters 
must believe about their interpretations. Second, when textual meaning 
is distinguished from utterance meaning, it does not follow that the tex- 
tual meaning can be interpreted arbitrarily. Context will still constrain 
the possible alternatives, and variations or shifts between possible con- 
texts will be constrained by factors such as suitability, purpose, and plau- 
sibility. Third, I think a hermeneutic theory should be cautious about 
making the consensus of an existent interpretive community the sole 
source of interpretive authority. Whether Habermas is right about the 
necessity of presupposing an ideal speech situation, he is right that real 
speech situations are imperfect and frequently distorted by the inade- 
quate self-understanding of the discussants. Before deciding whether a 
hermeneutical line of defense against the new nihilism is needed, how- 
ever, I should first state how I understand this tendency that Fiss 
deplores. 

Pushed to its limits, this new nihilism would show that all interpreta- 
tion, even the “‘interpretivist’’ attempt to stick to the statutes, is 
‘noninterpretive” in the sense of imposing the interests of the interpret- 
er and deliberately distorting the language of the law. What this position 
holds in common with noninterpretivism is the view that (a) the lan- 
guage of the law (the textual meaning) is not identical to the psychologi- 
cal intentions of the authors of the law, and (b) the interpreter may 
candidly manipulate the language to serve other purposes. Procedurally, 
then, this new tendency and noninterpretivism seem equivalent. Where 
they diverge is in political doctrine. But noninterpretivism is vulnerable 
in that its theory of interpretation is a slippery slope that may not be able 
to stop the slide toward a political outcome that it would find undesir- 
able. Although noninterpretivists discount the author's or framers’ in- 
tentions, they continue to assume that the language of the law has a 
coherence and unity, and is in principle capable of being in harmony 
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with the moral and social order, which is also assumed to be coherent 
and unified. The new nihilists’ conception of meaning and interpretation 
sees the language as either incoherent or else a disguised attempt to im- 
pose the interests of the dominant social group. The interpreters (for in- 
stance, the judges), who invariably belong to the dominant social group, 
overlook the contradictions either within the law or between their legal- 
moral ideals and the existent social structure. Whereas the interpreters 
may think of themselves as finding the inner harmony between the ratio- 
nale of the law and the social order, in actuality they are reinforcing their 
own social power by imposing their illusory social and moral vision on 
everybody else. 

The difficulty here is a general one for “‘institutional’’ theorists of inter- 
pretation. Any theory suggesting that the standards for adjudicating 
conflicts of interpretations are simply internal to different (actual, not 
counterfactual) social groups or institutions seems to have no satisfacto- 
ry answer to the charge that interpretation is nothing more than an insti- 
tutionalized way of reinforcing unequal social power relations. Most 
literary critics fail to take this problem seriously, for two reasons. First, 
they do not perceive themselves as exercising social power directly the 
way a judge does (or theologians used to do). Second, literature and art 
(unlike the law now, and formerly, Scripture) do not seem to be powerful 
social institutions. Literary theorists can therefore espouse and practice 
interpretive techniques more or less harmlessly, while interpreters in 
spheres such as law and theology cannot. The sacrosanctity of religious 
texts, for instance, would not survive deconstructive readings, and an 
interpreter holding a text sacred could hardly attempt its deconstruction. 

Like Hegel’s owl of Minerva, deconstruction would seem to emerge 
only when a text no longer had an unquestionable authority, or in a cul- 
ture in which no text was in principle sacrosanct. As used by Derrida on 
philosophical texts, deconstruction does not take apart a text that is 
working, but instead it shows why something (for instance, either a cen- 
tral philosophical metaphor or an entire metaphysics) that seemed to 
work, never really did work. The deconstructive textual analysis then 
shows how the illusion is perpetrated by syntactical and rhetorical de- 
vices in the text. 

Does deconstructionist theory really threaten legal interpretation and 
adjudication? One might think so, given that one of its central tenets is 
that the referents and truth values of discursive language are ‘’undecid- 
able.’ This notion of undecidability has some kinship with hermeneu- 
tics, particularly with the insistence that interpretation is not a 
voluntaristic, fully conscious act, and should not be represented as an 
algorithmic decision procedure. Derrida means much more than this, 
however, since he holds up the undecidability of specific texts in the his- 
tory of philosophy and literature as a sign of the inevitable failure of the 
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hermeneutical attempt to find an interpretation that will integrate the 
elements of a text into a maximally coherent account. The hermeneutical 
search for the meaning of the literary, philosophical, or historical text, or 
the judge’s attempt to interpret the legal text and to decide the case, 
would always be self-deceptive if all texts were in principle shot through 
with undecidability. 

As a theory of poetry and literature this idea of undecidability may 
have a certain applicability since fictional and figurative discourse can 
reasonably be said to block attempts at decipherment. 

As a theory of philosophical discourse, at least in the history of philos- 
ophy, it could also apply since no one will deny that metaphysical con- 
structions often rely on literary devices. Thus, questions about whether 
there really are forms, monads, sense data, and other such posits no 
longer seem genuine. In other words, there is no longer a viable vocabu- 
lary or research program in which anyone would try to decide whether 
assertions using these notions were genuinely referential. However, 
what it would be like for our own vocabulary to be similarly a dead lan- 
guage is impossible for us to say, and it still seems reasonable and impor- 
tant to us to decide what we mean by crucial terms such as rationality, 
rights, obligation, justice, and fairness. In principle, we cannot accept 
the thought that these terms are undecidable, or that they do not have a 
genuine use, however difficult it is in practice to work out exactly how 
the terms are best used. 

On my hermeneutical view, deconstruction exaggerates the theory of 
interpretation in two respects. First, from its destruction of the ideal of 
determining from the author's intention the one and only appropriate 
reading of the text, it tends to conclude too quickly that the text could 
mean anything to any number of different readers. This inference is mis- 
taken, however, since from the fact that any particular context for mak- 
ing sense of a text can be called into question it does not follow that no 
context is reasonable or justifiable. Deconstruction infers from the col- 
lapse of the ideal of absolute justification that no justification is possible. 
Alternatively one may say that justification is misdescribed in the first 
place if it is thought that some belief or theory is justified only if all the 
possible evidence and arguments have been examined and accounted 
for. 

The second exaggeration is to take what is only one moment of the 
process of interpretation as the inevitable outcome of all interpretation. 
This one-sidedness distorts interpretation, and would make it an inco- 
herent and unrecognizable practice. Any interpretation should try to 
avoid reading into the text only what is already familiar. Deconstruction 
is a reasonable procedure as the practical attempt first to find the rhetori- 
cal devices that function to give the text the appearance of coherence, 
and then to show that since they are rhetorical devices there are other 
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elements that disrupt this coherence. But to disrupt the apparent unity 
or sense of a text there must be another, hermeneutical moment of find- 
ing unity in the textual complexity, of making sense of difficult figurative 
devices. Deconstruction (or “dissemination,” as Derrida calls it) goes as 
far as it can with the thought that the text might be infinitely complex, 
and allow infinitely many readings. This thought may be well-intended 
in its desire to insure that the potential complexity of the text is not un- 
derestimated, but projecting it as a fundamental principle of understand- 
ing and interpretation is philosophical overkill. 

The hermeneutical moment is also required since we cannot really con- 
template an infinity of meanings and still claim to be understanding the 
text. Understanding necessarily involves the hermeneutical moment of 
making sense of the text, of eliminating some possible readings, and 
therefore of not overestimating the textual possibilities. Hermeneutics 
denies that the interpreter can read anything and everything into the text 
and still claim to be understanding the text. I prefer to think of under- 
standing as a matter of balancing two factors that are rarely in equipoise, 
namely, complexity and sense.*? A reading is precisely an attempt to 
gain a reflective equilibrium in which the two appear as balanced as pos- 
sible. The equilibrium is a reflective one since intuition alone will not 
settle all the questions. However, reflection is not the same as conscious- 
ly choosing or creating a meaning 

The thought that the interpreter is completely free to vary the context 
and thus the meaning of the language to be interpreted is wrong for at 
least two reasons. First, only some of the logical or syntactical possibili- 
ties are real ones, and the interpreter does not understand at all if this 
difference does not make a difference. Second, the lack of equipoise 
must be found by the interpreter to be a problem in itself. The interpreter 
does not simply choose arbitrarily and disinterestedly between possibili- 
ties, but finds interpretation difficult because it puts prior commitments 
up for reassessment. As John Rawls describes reflective equilibrium in 
moral interpretation, it is a matter of confronting our intuitions with our 
principles, such that we may have to revise either in terms of the other.” 
This description is not simply a better phenomenological characteriza- 
tion of moral reasoning, but also a corrective to a rigid philosophical pic- 
ture of rationality. Similarly, the notion of reflective equilibrium I have 
sketched generates a different philosophical picture of interpretation and 
justification than the absolutist one the deconstructionist successfully at- 
tacks. On this hermeneutical model there is no privileged starting point 
for the interpretation, and no self-evident data. Furthermore, there is no 
ideal final resting place in the search for equilibrium, no point at which 
we would have examined all the relevant observations and arguments. 
The ideal is not implicated even counterfactually, for what sense we 
could make of such an ideal is not apparent. New cases will always call 
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on us to reconsider our assumptions and weightings, so that the ideal of 
a final consensus determining a correct and unchangeable outcome is 
inappropriate. 

The theory behind deconstruction thus starts from the implausibility 
of a rigid and absolutist model of what understanding and interpretation 
are, as well as what is involved in the justification of interpretations or 
the adjudication of conflicts of interpretation. Although it is correct in 
this regard, it mistakenly infers from the failure of the absolutist model 
that no understanding is justified and that no attempt at adjudication of 
conflicts can claim to be correct or rational. What should instead be in- 
ferred is that a more plausible account of understanding and rational jus- 
tification is required. The account should not make it seem impossible to 
decide how a text applies in different circumstances, but should show 
that a reasonable interpreter can legitimately claim to be understanding 
the text and not simply to be articulating extratextual values. A theory of 
interpretation concluding that undecidability is inevitable is by reductio 
shown to be wrong. Since it could not decide the truth values of its own 
claims, it could not exclude contradictory principles, and thus refutes 
itself. 


2. Unger and Dworkin on Politics 


Professor Unger’s manifesto for the Critical Legal Studies movement is 
not paradoxical in the same way, but it too argues from the collapse of an 
overly demanding theory of interpretation to one that risks a ‘‘paradoxi- 
cal voluntarism.’’* Unger begins by distinguishing the procedural belief 
in value-neutral methods of legal interpretation from the substantive be- 
lief in the morality and justice of the laws, however ad hoc the process of 
legislation seems. He calls the former belief ‘formalism’ and defines it as 
“a commitment to .. . a method of legal justification that can be clearly 
contrasted to open-ended disputes about the basic terms of social life, 
disputes that people call ideological, philosophical, or visionary.’’*° The 
latter is called “objectivism” and is defined as the belief that the ‘‘authori- 
tative legal materials” (“the system of statutes, cases, and accepted legal 
ideas”) are ‘‘not merely the outcome of contingent power struggles or of 
practical pressures lacking in rightful authority”; instead, the laws are 
thought to ‘“embody and sustain a defensible scheme of human associa- 
tion” and to “display, though always imperfectly, an intelligible moral 
order.””” Formalism is said to presuppose a qualified objectivism since 
either the moral order would be completely extrinsic to the laws or it 
could coincide with the laws by ‘a sheer miracle.’’*8 

The rhetorical stage is already set with these definitions, however, 
since if the internal rationale of the legal system, ‘‘the intelligible moral 
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order,” cannot be specified in detail, then the only alternative appears to 
be that the legal system is not a system at all, that the laws have only an 
instrumental rationality and are simply the result of ad hoc power plays. 
On Unger’s initial presentation of the situation of legal interpretation, 
there now seem to be only two possible accounts of interpretation. Either 
the legal interpreter has a “single cohesive theory” explaining how “the 
many conflicts of interest and vision that law-making involves, fought 
out by countless minds and wills working at cross-purposes, would have 
to be the vehicle of an immanent moral rationality,” or legal reasoning 
becomes ‘‘a game of easy analogies’ in which every thoughtful lawyer 
can argue “too well or too easily for too many conflicting solutions.”’”’ 

Even Hegel would have balked at this characterization of the alterna- 
tives. Hegel did write a philosophy of right trying to show the rationale 
for the existent social order,*° but he did not try to show that it fit the 
contemporary laws precisely. Presumably one purpose of a general phi- 
losophy of right would be to criticize some of the existent statutes and 
practices as inconsistent with other, more important ones. The interpret- 
er has alternatives other than to assume either that there is a miraculous 
“preestablished harmony” between the laws and a complete theory of 
right, or the laws are merely ad hoc. If we give up the idea that justifica- 
tion is possible only through a complete and consistent set of verified 
beliefs, it does not follow that we are condemned to believe our interpre- 
tations are unjustifiable and arbitrary. A conception of rationality which 
humans could not live up to absent a miracle should be rejected as 
irrational. 

If we think of interpretation not in this ultrarationalistic fashion, but as 
the hermeneutical process of balancing the principles implied in the legal 
language with the exigencies of particular cases, then we need not think 
of the laws as either miraculously rational or merely ad hoc. They are not 
ad hoc if some reasoning about principles and policies is involved at their 
inception, and they can be rationally and justifiably understood and ap- 
plied if similar reasoning is used. Exactly the same reasoning both at the 
inception and at the later interpretation is not required, though, since the 
circumstances will be different; it will be sufficient if the later interpreta- 
tion is a continuation and development of the earlier instances, given 
that how we understand principles and policies depends on what we 
learn from our attempts to act on them. 

What I have said should not be taken as a defense of formalism and 
objectivism, as Unger defines them, but simply as a reaction to starting 
from what seems like a false dilemma. Unger is correct in objecting to the 
claim that lawmaking and law application ‘differ fundamentally” in 
“both how they work and how their results may properly be justified.’”’>! 
I have also not mentioned anything about the substantive theses of the 
Critical Legal Studies movement. A claim to the effect that the law and 
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society are in an antagonistic relationship is not one that could be chal- 
lenged a priori. It can be considered only in terms of a detailed, empirical 
interpretation. Furthermore, an ideal such as the ‘cumulative loosening 
of the fixed order of society’ is not objectionable, even if one thinks, as 
Hegel did, that any society will have some fixed order. A cumulative 
loosening is still a form of Wirkungsgeschichte and still involves some con- 
nection or continuity with tradition. 

Calling his position a ‘‘superliberalism,’’** Unger insists he is best un- 
derstood as pushing liberal premises about freedom to their limits and 
trying ‘‘to remake social life in the image of liberal politics” (although 
doing so requires changing the liberal conception and practice of poli- 
tics). A hermeneutical theory of interpretation cannot object to the 
thought that legal interpretation always involves, whether implicitly or 
explicitly, political commitments arising from continuity with a tradition. 
This thought is itself one way of illustrating the notion of the 
wirkungsgeschichtliches Bewusstsein, or hermeneutical awareness of the in- 
terpretive context. 

The claim that legal interpretation always involves, and ought to in- 
volve, politics, however, can mean different things. While Professors Un- 
ger and Dworkin both make this claim, I question whether either could 
agree with the other’s meaning. Roughly, the difference between what 
they mean by politics is the difference between political action and politi- 
cal theory. Dworkin thinks, for instance, that how the equal protection 
clause is interpreted necessarily presupposes “some theory about what 
political equality is and how far equality is required by justice.’’** Theory 
is not simply political theory either, for he thinks it would be possible to 
trace different political theories back to distinctive epistemological theo- 
ries, and perhaps also to work out from these toward matching aesthetic 
theories: ‘‘politics, art, and law are united, somehow, in philosophy.’’% 

In contrast, Unger thinks of politics more in terms of instrumental cal- 
culation and strategies of domination—in short, power relations. He ac- 
cuses the “rights and principles school” of legal interpretation of being a 
“watered-down version’ of nineteenth-century legal science, itself 
merely a ‘diluted version” of the conservative social doctrines that 
served to justify and perpetuate a stratified society before the emergence 
of the rights orientation of modern social theory. He thinks that both 
liberal and conservative political theory rest on a prior political choice 
that results from the perceived dilemma: “either resign yourself to some 
established version of social order, or face the war of all against all.’’”°” 

Thus, Dworkin argues against conservative lawyers who appeal to an 
author’s-intention style of interpretation, that this style itself represents 
a political theory, and that therefore these lawyers undermine them- 
selves in believing political theory to be a corruption of interpretation. 
Political theory for him is “part of what interpretation means.’ But 
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whereas Dworkin sees the practice of interpretation as grounded in polit- 
ical theory, Unger sees political theory as grounded in a self-deceptive 
attempt to preserve the political status quo through the practice of legal 
interpretation. For Dworkin, the theory can be masked by an interpretive 
practice that refuses to think itself through, and thus that lacks herme- 
neutical awareness. The better interpretations would be aware of the in- 
terconnection of political theory and interpretive practice, although this 
awareness is clearly not the same thing as simply imposing one’s own 
values on the text. For Unger, in contrast, what is masked by both the 
theory and the interpretive practice is the political struggle for power, 
the interpretation being an ad hoc element of the power play. Better in- 
terpretation for him is that which does not try to avoid seeing the social 
conflicts that produce the interpretive conflicts. Instead of trying to dis- 
cover an inherent harmony, the better interpretation recognizes the lack 
of congruence between the available social ideals and their flawed insti- 
tutional actualizations. Unger thus calls for a self-reflective rationality or 
“internal development’ model that will try either to revise the ideals or 
to transform the actualization. For this more modest conception of ra- 
tionality I should think the reflective equilibrium model would be equally 
appropriate. 

There should be a sharp contrast in style between the ways a rights- 
and-principles theorist and a Critical Legal Studies theorist read the legal 
material. The former searches for the unity and coherence in the law by 
specifying the systematic interconnection of politics, morality, and legal- 
ity, holding out the possibility of finding the right interpretations of hard 
cases and apparent conflicts. The latter tries instead ‘to recognize and 
develop the disharmonies of the law: the conflicts between principles 
and counterprinciples that can be found in any body of law.’’*? These 
disharmonies within the legal materials suggest that there is not a single 
vision of human association operant in them, but several alternatives in 
addition to the dominant one. For this reason, I think it is appropriate to 
consider the style of interpretation used by the Critical Legal Studies 
movement as deconstructive, as opposed to Dworkin’s reconstructive 
style. 

It would be facile to conclude, however, that both can legitimately 
claim to be equally correct understandings of different aspects of the 
texts. There is clearly a conflict here, and much will depend on how 
strong a case each can make for its own readings. Of course, neither side 
thinks there is a neutral way to adjudicate the conflicting readings, so 
how good the case appears to be will depend on the political commit- 
ments of the observer. What I wish to stress, however, is that as radical a 
conflict of interpretations as this is, it is better described by the herme- 
neutical model of interpretation than by either the objectivist picture I 
discussed earlier or the noninterpretivist model. Both parties deny a 
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nonpartisan way of adjudicating their conflicting interpretations. Yet if I 
understand them correctly, both claim to be articulating what is really 
going on in the text, or what is the best explanation of how the text ap- 
plies to a given situation. To recognize that in all candor each would have 
to believe its understanding of the text was not simply invented, one 
would have to recognize that interpreting is not the same as inventing. 
However, there are inventive interpretations, that is to say, original in- 
terpretations that make us find in the text or the situation points and 
possibilities we would otherwise not have seen. I do not believe a philo- 
sophical theory of interpretation could say in advance how to distinguish 
novel strategies of reading from arbitrary impositions on the text. In this 
chapter I have argued against the conception of philosophical theory ex- 
pecting philosophical theories to be capable of drawing this line. I con- 
clude with the hope that the arena of interpretation is encompassing 
enough for adjudication and criticism not only of conflicting interpreta- 
tions, but also of conflicting philosophies of interpretation. 
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Introduction 


The essays in this final section take up, implicitly or explicitly, the anti- 
foundationalist arguments that have appeared earlier in this collection. 
Several of the previous selections, especially those by Abraham, Dalton, 
Fish, Levinson, Michaels, and Tushnet, call into question foundational- 
ist claims that interpretive theory can provide hermeneutic methods— 
Lieber’s “safe rules’’—that will guarantee correct (or at least uncon- 
troversial) interpretations of legal and literary texts. All of these authors 
reject essentialist proposals to ground interpretation in textual givens 
unmediated by interpretation; and they also object to other foundation- 
alist attempts to constrain readings through self-interpreting rules. All 
provide powerful critiques of formalist and objectivist theories and pre- 
sent strong arguments for abandoning the goal of a_ general 
hermeneutics. 

The essays in this final section build on these negative, therapeutic 
critiques by proposing positive, rhetorical projects. They argue, by asser- 
tion or example, for a shift away from debates about objective texts, ‘safe 
rules,” and the other issues troubling foundationalist hermeneutics. In- 
stead, they put forth a new set of topics and narratives, focusing on rhe- 
torical strategies displayed within the ongoing practices of legal and 
literary interpretation. 

Chaim Perelman helped open up the space in which these essays now 
work, and a brief introduction to his ““New Rhetoric’ will set the stage 
for the readings to follow. Perelman began by wrestling with problems in 
“the analysis of informal reasoning,” examining “the actual process of 
deliberation that leads to decision making in practical fields’’ such as pol- 
itics, law, and ethics.' He rejected the dismissal of rhetoric by traditional 
philosophy going back to Plato; and he attempted to redirect philosophi- 
cal inquiry toward the investigation of informal reasoning and rhetorical 
justification. The fine detail of Perelman’s theory can be found in The New 
Rhetoric: A Treatise on Argumentation, coauthored with L. Olbrechts- 
Tyteca.? 

The New Rhetoric is first of all a ‘‘theory of argumentation” which 
provides an account of how an author or orator “‘aims at obtaining or 
reinforcing the adherence of an audience” through nonformal argu- 
ment. For Perelman, this project entails a repudiation of philosophical 
orthodoxy, which he summarizes as the view that ‘Truth, reality and 
objectivity mark out the straight road of knowledge and put us on our 
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guard against all deviations’ by providing “the norm to which it is 
proper to submit opinions, appearances and impressions whose status is 
equivocal and whose basis uncertain, since they are the source at once of 
knowledge and of error.”’ In place of this absolutist view with its privileg- 
ing of self-evident truths, Perelman proposes an alternative in which the 
difference between truth (the province of philosophy) and opinion (the 
realm of rhetoric) is ‘‘no longer one of kind but of degree. All opinions 
become more or less plausible, and judgments that form the basis of that 
plausibility are not themselves clear of all controversy.”’* Thus, Perelman 
reconceives philosophy rhetorically, defining it not “as the search for 
self-evident, necessary, universally and eternally valid principles but, 
rather, as the structuring of common principles, values, and loci, accept- 
ed by what the philosopher sees as the universal audience.’” 

For Perelman’s New Rhetoric, the concept of the universal audience is 
crucial. At one point he defines it as ‘‘the whole of mankind” and more 
exactly as ‘‘all reasonable and competent men.’’° Though there are dis- 
quieting suggestions of transcendental (yet gendered) universality in 
such definitions, Perelman usually takes care to historicize this notion of 
audience and thus practically limit its domain of universality. For exam- 
ple, he argues that the “way the philosopher sees this universal audi- 
ence, which is the incarnation of his idea of reason, depends on his 
situation in his cultural environment. . . . Therefore, each philosophy re- 
flects its own time and the social and cultural conditions in which it is 
developed.’’ Elsewhere he asserts, ‘Each individual, each culture, has 
thus its own conception of the universal audience.’’”” The “universal au- 
dience’”’ is best understood, therefore, not as a transcendental criterion 
for judging the validity of all arguments but rather as a rhetorical feature 
of the historical contexts in which particular arguments take place. 

This rhetoricizing of philosophy leads Perelman toward an anti- 
foundationalist pragmatism.® He rejects the “classical idea of justifica- 
tion” based on an “‘absolutist vision,’”” which “looks for an absolute, irre- 
futable, and universally valid foundation.” Instead, he argues the 
rhetorical line that precedents, models, convictions, and values “are rel- 
ative to a specific discipline and a specific environment and can vary in 
time and in space.” Thus, criticism and justification are never ‘‘non-tem- 
poral or universally valid’; they “are always found in a historically deter- 
mined context.” Although there are, in ‘‘all societies and for all 
intellects,” certain acts, beliefs, and values “that are approved without 
reservation and accepted without argument,” this historical fact has no 
transcendental implications.’ Such cultural exemplars are simply contin- 
gent acts, values, and beliefs in part defined through a community’s in- 
ability to recognize or accept their contingency. 

It is in law that Perelman finds his best example of a practical discipline 
constituted throughout by historically situated rhetorical practices. In his 
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analysis of the juridical process, Perelman emphasizes ‘the paramount 
importance of practical reason—that is, of finding ‘good reasons’ [i.e., 
arguments acceptable to the relevant audience] to justify” interpreta- 
tions, decisions, or actions. For Perelman, legal reasoning is rhetorical 
through and through. “Criticism and justification are two forms of argu- 
mentation that call for the giving of reasons for or against, and it is these 
reasons that ultimately enable us to call the action or decision reasonable 
or unreasonable,” the interpretation correct or incorrect, and the applica- 
tion acceptable or unacceptable. Furthermore, because of the rhetorical 
nature of legal reasoning, justification “always occurs within a social 
context; it is always ‘situated.’ ’’”!° 

Thus, juridical practices, including legal interpretation, provide excel- 
lent examples of rhetorical practices embedded in specific sociohistorical 
contexts. For Perelman, the question of legal hermeneutics is not about 
the relation between judges and texts but between interpreters and their 
audiences. Rather than individually derived or transcendentally ascer- 
tainabie ‘’safe rules,’”” there is only what pragmatists call ‘‘warranted as- 
sertibility’” within specific communities.'! In such a rhetorical theory, 
one analyzes legal reasoning, not by measuring interpretations against 
texts or a set of formal rules, but by examining how interpreters justify 
meaning through nonformal argumentation within a given cultural set- 
ting. As Perelman puts it more generally: 


Reason, the heritage and glory of every human being, is not that eter- 
nally invariable and fully developed faculty whose products are alleged 
to be self-evident and universally accepted. The rationality of our opin- 
ions cannot be guaranteed once and for all. It is in the ever-renewed 
effort to get them accepted by what in each field we regard as the 
universality of reasonable [people] that truths are worked out, made 
specific and refined—and these truths constitute no more than the sur- 
est and best tested of our opinions.” 
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Rhetorical 
Hermeneutics 


Steven Mailloux 


The Space Act of 1958 begins, “The Congress hereby declares that it is 
the policy of the United States that activities in space should be devoted 
to peaceful purposes for the benefit of all mankind.” In March 1982, a 
Defense Department official commented on the statute: ‘‘We interpret 
the right to use space for peaceful purposes to include military uses of 
space to promote peace in the world.”! The absurdity of this willful mis- 
interpretation amazed me on first reading, and months later it readily 
came to mind when I was looking for an effective way to illustrate the 
politics of interpretation. With just the right touch of moral indignation, | 
offered my literary criticism class this example of militaristic ideology bla- 
tantly misreading an antimilitaristic text. 

“But ... the Defense Department is right!” objected the first student 
to speak. Somewhat amused, I spent the next ten minutes trying, with 
decreasing amusement, to show this student that the Reagan adminis- 
tration’s reading was clearly, obviously, painfully wrong. I pointed to 
the text. I cited the traditional interpretation. I noted the class consensus, 
which supported me. All to no avail. It was at this point that I felt the 
“theoretical urge’’: the overwhelming desire for a hermeneutic account 
to which I could appeal to prove my student wrong. What I wanted was 
a general theory of interpretation that could supply rules outlawing my 
student’s misreading. 

This little hermeneutical fable introduces the three topics of my essay. 
One topic is the theoretical moment that concludes the narrative; another is 
the simple plot, a brief rhetorical exchange; and finally there’s the institu- 
tional setting (a university classroom) in which the exchange takes place. 
These three topics preoccupy the sections that follow. Section 1 analyzes 
the problems resulting from the theoretical urge, an impasse in contem- 
porary critical theory. Section 2 proposes my solution to this impasse, a 
solution I call rhetorical hermeneutics, which leads in section 3 to a rhe- 
torical version of institutional history. 
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The theoretical urge is a recurrent phenomenon within the present or- 
ganization of American literary studies. For within that discipline, the 
task of explicating individual texts remains the privileged activity; and, 
historically, this primary task has always brought in its wake a secondary 
one: critical practice inevitably leads to its self-conscious justification in 
critical theory. Every time a new challenger to the critical orthodoxy 
comes along, the discipline’s theoretical discourse renews itself in an at- 
tempt to provide a rationale for interpretation. In simplified form, the 
institutional catechism during the last forty years has gone something 
like this: What is the purpose of literary studies as an institutionalized 
discipline? To produce knowledge about literature. How can this best be 
accomplished? By doing explications of texts. What should be the goal of 
explication? To discover the correct interpretation, the meaning of the 
text.2 Once the theoretical dialogue gets this far, the agreement among 
theorists begins breaking down. How can we guarantee that critics pro- 
duce correct interpretations? Formalists respond, ‘By focusing on the 
text’; intentionalists, ‘By discovering the author's meaning’; reader-re- 
sponse critics, ‘‘By describing the ideal reader’s experience”; and so on. 

As dissimilar as these theoretical answers appear, they all share a com- 
mon assumption: validity in interpretation is guaranteed by establishing 
norms or principles for explicating texts, and such rules are best derived 
from an account of how interpretation works in general. In other words, 
most traditional theorists assume that an accurate theoretical description 
of interpreting will give us binding prescriptions for our critical practice, 
prescriptions that can assure (or at least encourage) correct readings. The 
classic statement of this assumption is E. D. Hirsch’s in ““Objective Inter- 
pretation”: “When the critic clearly conceives what a correct interpreta- 
tion is in principle, he possesses a guiding idea against which he can 
measure his construction. Without such a guiding idea, self-critical or 
objective interpretation is hardly possible.” 

In this way, contemporary literary theory comes to focus on a question 
it takes as basic: how does interpretation—the accomplishment of mean- 
ing—take place? Two hermeneutic positions have developed in response 
to this central question: textual realism and readerly idealism. Herme- 
neutic realism argues that meaning-full texts exist independent of inter- 
pretation. From this perspective, meanings are discovered, not created. 
The facts of the text exist objectively, prior to any hermeneutical work by 
readers or critics, and therefore correct interpretations are those corre- 
sponding to the autonomous facts of the text. Realism often views the 
interpreter’s mind as passive, simply acted upon by the words on the 
page. Though the text must be read, in correct interpretation it speaks 
itself. If the reader needs to do anything, it is only the mechanical activity 
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of combining word meanings into larger thematic units and formal rela- 
tionships. This is a ‘‘build-up” model of interpretation. For hermeneutic 
realism, texts are the primary source and test of readings; they constrain 
and ultimately determine interpretations. 

In contrast, hermeneutic idealism argues that interpretation always 
creates the signifying text, that meaning is made, not found. In this view, 
textual facts are never prior to or independent of the hermeneutical activ- 
ity of readers and critics. Idealism claims not only that the interpreter’ s 
mind is active but that it is completely dominant over the text. There are 
no semantic or formal givens; all such textual givens are products of in- 
terpretive categories. This is a “build-down” model of interpretation. 
From this perspective, what counts as a correct reading depends entirely 
on shared assumptions and strategies, not autonomous texts. In herme- 
neutic idealism, a text doesn’t constrain its interpretation; rather, com- 
munal interpretation creates the text. 

As theories of interpretation, textual realism and readerly idealism 
share a common institutional concern: to establish a foundation for vali- 
dating knowledge. I call this an institutional concern because traditional 
theorists claim that, without principles of correct interpretation, an institu- 
tionalized discipline has no way of grounding its production of new 
knowledge. Once again Hirsch is the paradigmatic theorist: he claims that, 
without a proper theory of correct interpretation, we cannot avoid “sub- 
jectivism and relativism” and cannot think of “literary study as a corporate 
enterprise and a progressive discipline.’ It follows from this view that 
theory serves the corporate enterprise by making explicit the norms and 
principles of valid readings. Any such theory attempts to derive these 
norms and principles from its general account of how interpretation 
works. Whether the account is realist, idealist, or some combination of the 
two, it must provide an intersubjective ground for correct interpretation, 
and it is traditionally thought that only by establishing such a ground can 
the dangers of relativism and subjectivism be avoided. 

With such a high value placed on intersubjective foundations for inter- 
preting, it should come as no surprise that the concept of conventions 
plays an important—even central—role in hermeneutic accounts, 
whether realist or idealist.? Thus, with some justification, the following 
discussion takes the conventionalist version of the realist/idealist debate 
as a synecdoche for all ‘‘foundationalist’” arguments in recent critical 
theory. 

Theorists of the realist persuasion have long turned to textual conven- 
tions to explain literary interpretation. Formalists, intentionalists, struc- 
turalists, and even some reader-response critics locate conventions in a 
text in order to guarantee intersubjective foundations in their hermeneu- 
tic accounts. An especially interesting case of realist conventionalism can 
be found in the work of Monroe Beardsley, who with W. K. Wimsatt 


Rhetorical Hermeneutics 347 


codified the prescriptions of New Critical formalism. In essays on the 
affective and intentional fallacies, Wimsatt and Beardsley proposed an 
“objective criticism” that would avoid the dangers of ‘impressionism,’ 
“skepticism,” and “relativism.”’° In his Aesthetics, Beardsley later devel- 
oped this formalism into a foundationalist theory, asking, ““What are we 
doing when we interpret literature, and how do we know that we are 
doing it correctly?” and answering, “There are principles of explication for 
poetry in terms of which disagreements about the correctness of pro- 
posed explications can be settled.” These principles can be summed up 
in the realist’s slogan ‘Back to the text.’’* 

Beardsley explains his realist hermeneutics further in The Possibility of 
Criticism, where he argues that the “literary text, in the final analysis, is 
the determiner of its meaning.’’”? At this point conventions enter into 
Beardsley’s account. In his chapter ‘The Testability of an Interpreta- 
tion,” he attempts to defend his formalist theory by arguing that “there 
really is something in the poem that we are trying to dig out, though it is 
elusive” (PC, p. 47). This “something’’-—the meaning in the text—is the 
object of interpretation, and Beardsley proposes to define it more rigor- 
ously by appropriating the conventionalism of speech-act theory. In an- 
other place, Beardsley succinctly describes J. L. Austin’s account of 
language use: ‘To know what illocutionary action [requesting, promis- 
ing, asserting, and so on] was performed is to know what action the pro- 
duction of such a text generated by the appropriate conventions.” 

Austin’s conventionalism can be pushed in two very different direc- 
tions: toward readerly idealism, with conventions placed in hearers, or 
toward textual realism, with conventions posited in texts. Predictably, 
Beardsley’s adaptation of speect-act theory takes the realist route. Rather 
than having speakers or hearers ‘‘take responsibility” for performing cer- 
tain illocutionary acts and for committing themselves to certain conven- 
tional conditions (for example, in promising that the speaker can do a 
certain act in the future), Beardsley prefers to say that literary texts imi- 
tate illocutionary acts and ‘represent’ that certain conditions are in fact 
the case (PC, p. 115, n. 38). This is a shrewd maneuver: instead of readers 
taking responsibility for conventions of language use, texts represent 
those conventions; conventions move from outside to inside the text. 
This realist placement of conventions gives Beardsley just what his for- 
malist theory requires—an autonomous text against which all interpreta- 
tions can be tested. “I am arguing that there are some features of the 
poem’s meaning that are antecedent to, and independent of, the enter- 
taining of an interpretive hypothesis; and this makes it possible to check 
such hypotheses against reality’” (PC, pp. 57-58). And these semantic 
features that test interpretations include conventions embedded in the 
text. 

Realist theories like Beardsley’s emphasize that conventions display 
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shared practices for writing literature and that readers and critics must 
recognize these textual conventions in order to achieve valid interpreta- 
tions. But such theories inevitably suffer from incomplete coverage and 
lack of specificity as exhaustive accounts of interpreting. No matter how 
comprehensive it tries to be, the realist conventionalism of genre critics, 
formalists, and semioticians remains unsatisfying as a complete descrip- 
tion of even a single text's literary meaning. The common notion of an 
artwork’s irreducible uniqueness refuses to go away, even when a signif- 
icant portion of the text’s sense is attributable to an author following, 
modifying, or rejecting traditional conventions. But perhaps the literary 
text’s uniqueness is simply an illusion fostered by the humanistic tradi- 
tion, on the one hand, and supported by the needs of a critical profes- 
sion, on the other. Even if this were the case and a text’s meaning really 
could be explained as completely conventional, realist accounts would 
continue to be embarrassed by their contradictory descriptions of the 
uninterpreted givens in the text and by their many unconvincing expla- 
nations of how such textual givens cause interpretations. Realist conven- 
tionalism only restates these essentialist and causal problems: How 
exactly are conventions manifested in the text? How do such textually 
embedded conventions determine interpretation? The latter question 
usually leads realists toward some kind of correspondence model: inter- 
preters recognize conventions in a text because they have literary compe- 
tence, an internalized set of interpretive conventions. !! Realists who take 
this route move toward idealist solutions and in so doing also move to- 
ward idealist incoherencies. 

In contrast to realism, idealist theories emphasize conventions as 
shared practices for interpreting literature, conventions present in read- 
ers and critics, not in texts. Important idealist theories include those of 
Stanley Fish in “Interpreting the Variorum’’ and Jonathan Culler in Struc- 
turalist Poetics. Fish argues that communal interpretive strategies are the 
only constraints on the production of meaning. Texts are products of in- 
terpretive communities, which “are made up of those who share inter- 
pretive strategies not for reading ... but for writing texts, for 
constituting their properties.” In Structuralist Poetics, Culler more fully 
elaborates an idealist-oriented account of using conventions in interpre- 
tation. Though at times he refers to ‘‘potential” properties “latent’’ in the 
text itself, he more often emphasizes interpreters’ reading conventions, 
which determine the sense they make of the literary work.!$ He talks of 
the poem offering a structure for the reader to fill up, but he stresses the 
interpretive conventions competent readers use to invent something to 
fill up that structure. He suggests that it is not the text but the reading 
conventions that ‘make possible invention and impose limits on it.’’4 

While realist accounts posit textual conventions that are recognized by 
readers, idealist accounts place interpretive conventions in readers who 
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then apply them to create meaningful texts. Idealists fare no better than 
realists, however, in using conventions to avoid epistemological embar- 
rassment. True, they do avoid the realist problems connected with es- 
sentialism and causation by arguing that the content of the text is 
produced by the interpretive conventions employed and that texts do 
not cause interpretations at all. But entirely new problems arise out of 
these supposed solutions. The two most important involve the infinite 
regress of conventions and the unformalizable nature of context. In a 
particular case of interpretation, what determines the interpretive con- 
ventions to be used? Idealists cannot answer by proposing metaconven- 
tions, because this would lead to an infinite regress within their theories: 
each set of conventions at a lower level requires metaconventions at a 
higher level to determine the appropriate lower-level conventions. Then 
these metaconventions themselves need metaconventions, and so on. 
One way to avoid this pitfall is to argue that context always determines 
the interpretive conventions to employ. But such a claim only leads to a 
more difficult question for the idealist: what constrains the use of inter- 
pretive conventions in a specific context? 

Both Fish and Culler, among others, have recently suggested the im- 
possibility of adequately answering this question. As they fully realize, 
such a suggestion entails a critique of their past conventionalist accounts 
of interpretation. I will limit my discussion here to Culler’s recent obser- 
vation that the interpretive conventions on which he focused in Struc- 
turalist Poetics should be seen as part of a “boundless context.’’”?? Culler 
states his new position in this way: ‘Meaning is context-bound, but con- 
text is boundless” (OD, p. 123). Culler seems to be claiming two rather 
different things, only the first of which helps explain why the contextual 
nature of interpretation makes idealist conventionalism inadequate. 

Culler first seems to be arguing that any full account of meaning must 
include a notion of boundless context. By characterizing context as 
boundless, Culler means that any hermeneutic theory trying to specify a 
particular context exhaustively is doomed to failure: ““Any given context 
is always open to further description. There is no limit in principle to 
what might be included in a given context, to what might be shown to be 
relevant to the interpretation of a particular speech act” (‘“CM,” p. 24). 
Every specification is open to questions asking for further specifica- 
tions.'© In such an account, conventions are, at best, only first approxi- 
mations of boundless context. Conventions begin the specification of 
relevant contextual features, designating the relation of the words, per- 
sons, and circumstances required for a speech act to have the specific 
meaning it has in a given context (compare OD, p. 121). 

But conventions alone are inadequate as explanatory concepts. Either 
the description of the conventions must reductively and arbitrarily leave 
out relevant contextual features, or the specification of the relevant con- 
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ventions would have to be so open-ended that conventions would be- 
come indistinguishable from context and lose their identity. A 
hermeneutic theory using conventions in conjunction with other contex- 
tual features will fare no better as an exhaustive account of meaning since 
there is no limit in principle to the features relevant to the interpretation 
of specific speech acts. Another way of putting this is to say that context 
is unformalizable. Any account that uses “‘context” to constrain interpre- 
tation thus has only two options: either it must simply name ‘‘context,”’ 
“situation,” or ‘‘circumstances” as a constraint and not elaborate any fur- 
ther, or it must carry out an infinite listing of all aspects of context and 
their interrelations, that is, bring everything in.'” In other words, inter- 
pretive theories of context must either never begin the process of specifi- 
cation or never end it. 

Culler’s first claim about boundless context agrees with what I have 
been saying so far: boundless context determines meaning, and context 
is boundless because it is ultimately not formalizable. Unfortunately, 
Culler confuses things with a second, entirely different argument about 
meaning and context, in which he asserts the “impossibility of ever satu- 
rating or limiting context so as to control or rigorously determine the 
‘true’ meaning” (“CM,” p. 28). In this deconstructionist claim, context is 
boundless not in the first sense—that it is unformalizable—but in a sec- 
ond sense: new contexts can always be imagined for a particular speech 
act, and thus meaning is in principle radically indeterminate (see OD, 
pp. 124, 128). Culler ends up using context here as an interpretive device 
for making meaning undecidable rather than as an explanatory concept 
in accounting for meaning’s determinate shape. 

Culler’s two uses of context are not necessarily irreconcilable; but to 
make them strictly consistent, he needs to give up his assertion about the 
absolute indeterminacy of meaning. As it happens, doing this would not 
be difficult given his initial explanatory use of context. Indeed, though 
he claims to be doing otherwise in his deconstructive maneuvers, Culler 
actually demonstrates not that meaning is always indeterminate but that 
meaning has one determinate shape in one situation and another in a 
different situation. Though a speech act’s meaning can change from con- 
text to context, this meaning is always determinate within a given context. 
In the cases Culler suggests—situations in which the proposal of an 
imagined context shows how a meaning could change—one of two 
things happens: the meaning remains the same because, in the present 
situation, the proposed context is perceived as imaginary; or the mean- 
ing changes because, in the present situation, the proposed context is 
incorporated into the present circumstances. In this second possibility, 
meaning changes because the context changes. In neither situation is 
meaning indeterminate; it is determinate (even if ambiguous) because of 
the context it is in." 
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But whichever way Culler uses context—whether as explanatory con- 
cept or interpretive device—he goes far beyond simply showing that “if 
language always evades its conventions, it also depends on them” 
(“CM,” p. 29). What he demonstrates instead is something he admits in 
a footnote: that the distinction between convention and context breaks 
down (see “CM,” p. 30, n. 12). Indeed, all idealist theories of interpretive 
conventions tend to self-destruct when they adopt the notion of context 
to solve their conventionalist problems. Do either realist or idealist uses 
of conventions, then, provide a full account of literary interpretation? 
The answer must be no, for both theoretical positions fail to avoid radical 
embarrassments in their accounts. 

Nor do theories combining realism and idealism avoid the hermeneu- 
tic problems. Typically, such theories argue that realism and idealism are 
each only partially right, that neither the text alone nor the reader alone 
determines meaning, that meaning is contributed by both text and read- 
er. This comfortable compromise is understandably popular in contem- 
porary theory, but it solves none of the realist/idealist problems.'” What 
it does do, however, is cagily cover up those problems by continually 
postponing their discovery. In conventionalist theories, for instance, we 
noted how some realists move from conventions in a text to conventions 
matched in a competent critic’s mind. Such theories, by moving toward 
idealism, avoid the realist problem of explaining textual causation. But 
when those same theories run up against the idealist problem of deter- 
mining appropriate interpretive conventions in a given situation, they 
turn back to the text for a solution. Thus, we end up with a cunningly 
circular argument: stay a realist until you have problems, then move to- 
ward idealism until you get embarrassed, then return to realism, and so 
forth, ad infinitum. No amount of tinkering or conflating can save realist 
and idealist conventionalism from similar dead ends and vicious circles. 

It would be a mistake, however, to think that any other account—ob- 
jective or subjective, conventionalist or nonconventionalist, or some ad- 
mixture of these—could provide a general theory of interpretation, 
something we can call Theory with a capital T, something which could 
solve the hermeneutic problems we have discussed in this section. As 
Steven Knapp and Walter Benn Michaels have recently shown, Theory is 
impossible if it is defined as ‘the attempt to govern interpretations of 
particular texts by appealing to an account of interpretation in general.”’”° 
My critique of realist and idealist conventionalism is another version of 
the attack on Theory so defined. The solution to the realist/idealist de- 
bate in hermeneutics is not, then, the proposal of still another Theory. 
The way to answer the realist/idealist question “Is meaning created by 
the text or by the reader or by both?” is simply not to ask it, to stop doing 
Theory. 
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The anti-Theory argument opens up two possibilities: a Theorist can be 
convinced by the argument and stop doing Theory, or he can remain 
unpersuaded and continue business as usual. Let’s take up the second 
and more likely scenario first. If Theory simply continues, what will hap- 
pen? According to Knapp and Michaels, Theory depends on logical mis- 
takes like Hirsch’s separation of meaning from intention in Validity in 
Interpretation.! Since to see a text as meaningful is to posit an author's 
intention and vice versa, a Theory built on the separation of meaning and 
intention includes prescriptions—‘’Discover meaning by first searching 
for intention’’—that are impossible to follow. Thus, according to Knapp 
and Michaels, Theory in its general descriptions is illogical and in its spe- 
cific prescriptions is inconsequential. 

But Knapp and Michaels’s thesis needs to be qualified in an important 
way. Certainly they are right in claiming that Theory cannot have the 
consequences it wants to have, that it cannot be a general account that 
guarantees correct interpretations. It can, however, have other kinds of 
consequences. For example, in advocating a search for the historical au- 
thor’s meaning, intentionalists promote the critic’s use of history and bi- 
ography, what formalists call external evidence. Thus, if a critic is 
convinced by intentionalist Theory, her interpretive method would em- 
ploy historical and biographical as well as textual facts and thus could 
establish a meaning for a text that was different from one where extratex- 
tual evidence was scrupulously ignored.” 

But such methodological consequences might not be exactly what 
Knapp and Michaels mean by consequences. Fish has recently made a 
related argument for Theory’s inconsequentiality, an argument which 
suggests that my objection is entirely beside Knapp and Michaels’s 
point: 


Interpretation is a function of the way human beings know, of what it is 
possible and not possible for the mind to do, of epistemology; and epis- 
temology—the conditions of human knowing—is logically independent 
of any account one might give of it. I could be wrong about the way 
interpretation works, or I could be right; but the fact of my being either 
right or wrong would have no bearing whatsoever on the interpretive 
act I (or anyone persuaded by me) might perform.” 


In this sense, Fish would argue, accurate or inaccurate Theory has no 
consequences. 

I agree that having a correct or incorrect account of interpretation 
neither enables nor disables the critic in doing interpretation. She inter- 
prets in any case. But having this rather than that hermeneutic account 
does affect the kind of interpretation done. One account, for example, 
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might restrict the critic to the published text; another might encourage 
her to examine manuscript material and biographical evidence. Fish, 
Knapp, and Michaels would not, I suppose, call these effects theoretical 
because, over and above such methodological prescriptions, the Theorist 
claims that the correctness of his account determines the effects it has. 
The anti-Theorists argue that since this Theoretical claim can’t be true, 
the hermeneutic account has no methodological consequences. But de- 
limiting “methodological consequences” in this way is certainly mislead- 
ing. True, Theories do not have the kind of consequences a Theorist 
thinks they have in the way he thinks they have them. Still, the attempt to 
do the impossible (to have a correct Theory that guarantees valid inter- 
pretations because it is correct) does have consequences for practice that 
directly follow from the Theoretical attempt, consequences such as critics 
talking about the author's mind or becoming preoccupied with 
biography. 

This, then, is my answer to the first question, ‘If a Theorist continues 
doing Theory, what is he doing?” If it persuades other critics, his Theory 
continues to have consequences, but they are not exactly what he thinks 
they are. He has not provided an idealist or realist account of interpreta- 
tion that can be appealed to in order to adjudicate readings. He has, 
however, affected critical practice by encouraging one type of interpre- 
tive method rather than another. But now I turn to the second question, 
“What will happen to theory if the anti-Theory argument is accepted?” 
Of course, Theory would end, but what can take its place? What happens 
when the Theorist stops searching for that general account that guaran- 
tees correct readings? Where does he go once he quits asking realist or 
idealist questions about interpretation? 

One route to follow takes a turn toward rhetoric. I take this path in the 
rest of my essay, where I propose a rhetorical hermeneutics, an anti-Theory 
theory. Such a hermeneutics does not view shared interpretive strategies 
as the creative origin of texts (in what George Orwell calls an act of “col- 
lective solipsism’’) but, rather, as historical sets of topics, arguments, 
tropes, ideologies, and so forth, that determine how texts are established 
as meaningful through rhetorical exchanges. In this view, communities 
of interpreters neither discover nor create meaningful texts. Such com- 
munities are actually synonymous with the conditions in which acts of 
persuasion about texts take place. Concepts such as “interpretive strate- 
gies” and “argument fields” are, we might say, simply tools for referring 
to the unformalizable context of interpretive work, work that always in- 
volves rhetorical action, attempts to convince others of the truth of expli- 
cations and explanations. 

A rhetorical hermeneutics must, by necessity, be more therapeutic 
than constructive. To be otherwise, to construct a new account of inter- 
pretation in general, would simply reinvoke the same old problems of 


354 Interpreting Law and Literature 





realism and idealism. Rather than proposing still another interpretive 
system on all fours with realist and idealist theories, rhetorical herme- 
neutics tries to cure theoretical discourse of its Theoretical tendencies. It 
might, then, restate the critique I made in section I: various hermeneutic 
accounts make the Theoretical mistake of trying to establish the founda- 
tions of meaning outside the setting of rhetorical exchanges. All Theories 
believe that some pure vantage point can be established beyond and rul- 
ing over the messy realm of interpretive practices and persuasive acts. 
Only in this way, it is thought, can correct interpretation, privileged 
meaning, be accounted for. Hermeneutic realism, for example, assumes 
a stability of meaning before any rhetorical acts take place. Meaning is 
determinate, objective, and eternally fixed because of constraints in the 
text itself that are independent of historically situated critical debates. In 
a strangely similar way, hermeneutic idealism also assumes stability of 
meaning outside situated practices. Meaning is determinate, intersubjec- 
tive, and temporarily fixed because of constraints provided by the com- 
munal conventions in readers’ and critics’ minds. When hermeneutic 
idealists attempt to describe the system of interpretive conventions that 
determine meaning, either they describe this system as independent of 
rhetorical situations or they do not realize that the conventions them- 
selves are the topic of critical debate at specific historical moments. In 
either case, idealists make a mistake similar to that of realists by presup- 
posing the possibility of meaning outside specific historical contexts of 
rhetorical practices. 

Rhetorical hermeneutics tries to correct this mistake, but simply show- 
ing the problems with hermeneutic realism and idealism is not enough. 
It must also explain why realism and idealism are such attractive theories 
of interpretation in the first place. We can best do this by redefining real- 
ist and idealist claims in terms of a rhetorical hermeneutics. What exactly 
do these past theories teach us about rhetorical exchanges in interpreta- 
tion? The realists’ claims about constraints in the text testify to the com- 
mon assumption in critical debates that interpretive statements are about 
texts. References to the text are therefore privileged moves in justifying 
interpretations. The idealists’ claims about the constitutive power of crit- 
ical presuppositions exemplify the common pluralist belief that if you 
change the questions being asked about texts, you change the answers 
you get, and if you can convince someone else to ask your questions, you 
are that much closer to convincing her to accept your interpretation of a 
specific text. A rhetorical hermeneutics does not reject any of these as- 
sumptions. In fact, it uses their widespread acceptability to explain the 
rhetorical dynamics of academic interpretation in late twentieth-century 
America. But to acknowledge the power of these assumptions in rhetori- 
cal exchanges today does not entail making any claims about whether 
they are epistemologically true. Such epistemological questions are sim- 
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ply beside the point for a rhetorical hermeneutics. Asking them always 
leads back to the dead ends of realism and idealism. 

Rhetorical hermeneutics, then, gives up the goals of Theory and con- 
tinues theorizing about interpretation only therapeutically, exposing the 
problems with foundationalism and explaining the attraction of realist 
and idealist positions. But a rhetorical hermeneutics has more to do: it 
should also provide histories of how particular theoretical and critical 
discourses have evolved. Why? Because acts of persuasion always take 
place against an ever-changing background of shared and disputed as- 
sumptions, questions, assertions, and so forth. Any full rhetorical analy- 
sis of interpretation must therefore describe this tradition of discursive 
practices in which acts of interpretive persuasion are embedded.*° Thus 
rhetorical hermeneutics leads inevitably to rhetorical histories, and it is 
to one of these histories I now turn. 


Ul 


Recently more and more attention has been paid to the institutional poli- 
tics of interpretation, and this attention has proven salutary for histories 
of literary criticism.” Traditional histories tended to minimize the impor- 
tance of social, political, and economic factors in the development of 
American literary study; the focus was almost exclusively on abstract in- 
tellectual history. In the introduction to one paradigmatic text, Literary 
Criticism: A Short History, Wimsatt and Cleanth Brooks claimed to “have 
written a history of ideas about verbal art and about its elucidation and 
criticism,” stressing ‘that in a history of this sort the critical idea has pri- 
ority over all other kinds of material.’ Such histories of critical ideas not 
only downplayed the political and economic context in which those ideas 
developed; they also ignored the effects of literary study’s institutional- 
ization within the American university of the late nineteenth century. In 
a moment I will try to show how this historical event transformed the 
critical tradition by adding specific institutional requirements to the more 
general cultural and political determinations that affected the rhetorical 
shape of American literary study. 

More comprehensive than descriptions of critical ideas is a newer kind 
of critical history: explanations of literary study in terms of social, politi- 
cal, and economic forces. In English in America, for example, Richard 
Ohmann shows how “industrial society organizes the labor of people 
who work with their minds”; in The Critical Twilight, John Fekete situates 
modern critical theory within the American network of social ideologies 
manipulated by corporate capitalism.” Such studies take account of liter- 
ary criticism as part of a discipline which is situated within an institution, 
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the modern university. Indeed, Ohmann, Fekete, and others have done 
valuable work in revealing the institutional mechanisms that constrain 
the development of academic literary study. But though these historical 
analyses do acknowledge the importance of institutional constraints, 
such determinations are secondary to their primary interest in economic 
and political formations in society at large. The result is that (at least in 
Fekete’s case) such accounts sometimes overlook or distort the institu- 
tional role of literary studies in the development of critical ideology. 
Whereas Fekete argues that, in the modern critical tradition, ‘cultural 
methodology reveals its politics directly,’’°° I would say that social and 
political formations reveal themselves only indirectly, through the medi- 
ation of criticism’s place within institutions for producing knowledge— 
universities generally and literature departments specifically. That is, the 
establishment, maintenance, and development of literary study in uni- 
versities can only be partially explained through analysis of factors 
outside these institutions. A more intrainstitutional explanation must al- 
so be attempted because, once the institutional space has been estab- 
lished for literary study, the specific interpretive work and rhetorical 
practices within this space seem only crudely affected by extrainstitu- 
tional factors. 

Let me use the institutional history of New Critical formalism to illus- 
trate what I mean. Traditional accounts of critical ideas and more recent 
sociopolitical analyses of criticism give a prominent place to the hegemo- 
ny of New Criticism in American literary study during the 1940s and 
1950s. Traditional histories of criticism usually recount the genealogy of 
New Critical ideas but fail to explain adequately why those ideas came to 
dominate literary study. Sociopolitical analyses like those of Ohmann 
and Fekete have much more explanatory power. For instance, Fekete 
skillfully shows how agrarian social ideology, which attacked modern 
industrial civilization, was easily accommodated to corporate capitalism 
through the institutionalization of New Criticism within English depart- 
ments. Fekete’s otherwise insightful analysis, however, does not grant 
the institutional setting of literary study its full share in determining the 
shape and hegemony of New Criticism. In fact, Fekete distorts the na- 
ture of the institutionalized discipline when he suggests that New Criti- 
cism filled a vacuum created in the 1930s by the failure of socialist 
criticism within the discipline.*! Actually, there was no vacuum: literary 
study within the academy was dominated by historical scholarship, 
which provided the discipline with a professional training program, 
shared research goals, and interpretive conventions for viewing litera- 
ture. The rhetorical shape of New Criticism—its theory and practice— 
was influenced significantly by its institutional attempt to displace this 
scholarship as the dominant approach to literary texts. To understand 
exactly what was required of New Criticism, we need to trace the institu- 
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tional history of literary study. In what follows I will briefly present a 
rhetorical version of this history, emphasizing only those forces and 
events that contribute to an intrainstitutional analysis of why New Criti- 
cism achieved its persuasive authority in the American study of litera- 
ture. Such a rhetorical history follows directly from the rhetorical 
hermeneutics I have proposed because, to understand the discursive 
practices of interpretive rhetoric, we must also understand their past and 
present relations to the nondiscursive practices of institutions. 


In the 1870s and 1880s the American university expanded its collegiate 
curriculum to include scientific and humanistic disciplines previously ig- 
nored, and it utilized the model of German scientific research for its con- 
ception of knowledge production.” The influence of this scientific 
ideology can be seen in the particular way literary study was institution- 
alized. Various critical approaches were available to those in the univer- 
sity who wanted literature to be made part of the curriculum—for 
example, moral or didactic criticism, impressionism, and liberal social 
criticism. But the approach that made possible the institutionalization 
was German philology, the scientific study of modern languages and a 
linguistic and historical approach to literature.* Philology provided the 
scientific rhetoric needed to justify literary and linguistic study to the rest 
of the academic community. This scholarship allowed the discipline to 
take advantage of all the mechanisms for the production and dissemina- 
tion of knowledge that other institutionalized disciplines were develop- 
ing. Philological study provided a methodology that could be used for 
the classroom practices derived from the German scientific model: the 
seminar, the specialized lecture, and the research paper. It also made use 
of the agencies that the emphasis on research had created for the diffu- 
sion of knowledge: scholarly journals, university presses, and the annu- 
al conventions of learned societies. 

But philology did not simply plug into an institutional compartment 
set aside for literary studies; it also effectively designed the interior of 
that compartment. In the early twentieth century, philology allowed 
the discipline to develop historical scholarship in all its forms (source 
and influence studies, examinations of historical backgrounds, and so 
forth). Indeed, philological research provided much of the agenda for 
the future of the discipline. The narrower view of philology gave liter- 
ary study such basic projects as textual editing, variorum commentar- 
ies, bibliographical descriptions, and linguistic analyses. The broader 
view of philology gave historical scholarship its most ambitious ratio- 
nale: philology as “the cultural history of a nation.”’** As philology 
modulated into a less linguistically oriented historicism in America, it 
maintained the ideal of this study of a national spirit. Thus philology 
did its part for Americanism in the academy’s cultural politics as the 
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United States emerged a world power during the first decades of the 
century. 

In the first quarter of the twentieth century, then, philological research 
and historical scholarship filled the institutional space provided for liter- 
ary studies. These communal practices shaped and were shaped by the 
institutional nature of the discipline, and the functions they served be- 
came an important part of the institutional demands that the rhetoric of 
any new approach needed to address. I would now like to outline some 
of the ways in which New Criticism effectively served and, in turn, re- 
vised institutional functions when it came to dominate the discipline by 
displacing historical scholarship.» 

First of all, New Criticism provided an ingenious rhetorical accommo- 
dation of scientific ideology. As I’ve noted, scientific research provided 
the model of knowledge production through which literary study and 
several other disciplines were institutionalized. The prestige of science 
continued to grow within the academy during the early twentieth cen- 
tury, but at the same time some members of the humanistic disciplines 
grew increasingly discontented with scientific ideology and its positivis- 
tic assumptions. In literary study, these two conflicting trends came to- 
gether in the way the New Critics theorized about literature and criticism 
in the second quarter of the century. On the one hand, New Critics de- 
fended literature against the onslaught of positivist values by claiming 
that literary discourse presented a kind of knowledge unavailable in sci- 
entific discourse. On the other hand, New Criticism itself was promoted 
as a “‘scientific’” method of getting at this nonscientific, literary knowl- 
edge. This strategic manipulation of scientific ideology can be seen in the 
rhetoric of John Crowe Ransom. In the early 1940s, Ransom distin- 
guished science from poetry, arguing that poetry recovers ‘‘the denser 
and more refractory original world which we know loosely through our 
perceptions and memories.” Poetry treats ‘an order of existence ... 
which cannot be treated in scientific discourse.’”°° Though he distanced 
literature from science, Ransom advocated a closer relationship between 
literary criticism and science: ‘Criticism must become more scientific, or 
precise and systematic, and this means that it must be developed by the 
collective and sustained effort of learned persons—which means that its 
proper seat is in the universities.”°*” Here Ransom recognized the impor- 
tance of proposing a ‘scientific’ method of criticism to replace the ‘‘sci- 
entific’ method of philological scholarship dominating the discipline. In 
this way, New Criticism accommodated itself to the institutionally en- 
trenched model of knowledge production and simultaneously provided 
a defense of its subject matter as autonomous and uniquely worthy of 
study. It is beside the point that New Criticism actually laid claim to only 
a few characteristics of scientific method (technical precision, objectivity, 
neutrality) or that sciences such as physics were calling these scientific 
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ideas into question. What is important institutionally is that New Criti- 
cism rhetorically adapted to the scientific ideology in such a way that it 
provided continuity as well as revitalization for the discipline. 

This revitalization included a humanistic critique of carefully chosen 
aspects of scientific ideology. Some New Critics extended a humanistic 
attack on scientific relativism to the scientism of historical scholarship. In 
“Criticism, History, and Critical Relativism,” Brooks took exception to 
Frederick Pottle’s historical study, The Idiom of Poetry, and was particular- 
ly upset with the book’s historicist premises. Critical evaluation is always 
relative, Pottle argued, because “poetry always expresses the basis of 
feeling (or sensibility) of the age in which it was written’ and therefore 
earlier poetry can never be judged by twentieth-century standards. ‘The 
poetry of an age [in a collective sense] never goes wrong.’’** Brooks opposed 
these historicist assumptions with his own formalist claims about poetic 
structures that are transhistorical: “functional imagery, irony, and com- 
plexity of attitude” can be used to evaluate poems in all ages (““CHCR,” 
p. 209). Brooks argued further that a debilitating relativism would cer- 
tainly result if historical study continued to ignore the universal criteria 
of formalist evaluation. ‘I am convinced,” he wrote, ‘that, once we are 
committed to critical relativism, there can be no stopping short of a com- 
plete relativism in which critical judgments will disappear altogether’ 
(“CHCR,” p. 212). Attributing this growing danger to the fact that 
“teachers of the Humanities have tended to comply with the [scientific] 
spirit of the age rather than to resist it,” Brooks argued that in literary 
studies we have tried “to be more objective, more ‘scientific-—and in 
practice we usually content ourselves with relating the work in question 
to the cultural matrix out of which it came” and thus irresponsibly avoid 
normative judgments (‘““CHCR,” pp. 213, 198). The New Critical accom- 
modation to scientific ideology, then, simultaneously approved one 
form of objectivity and criticized another: Ransom advocated a ‘’good” 
kind of formalist objectivity in interpreting literature, and Brooks con- 
demned a “bad” kind of historicist objectivity in not evaluating it. In this 
strategic way, New Criticism incorporated into its rhetorical appeal the 
strengths of both scientific and humanistic programs within the institu- 
tionalized discipline. 

New Criticism satisfied a second institutional requirement when it be- 
came an effective means for increased specialization. The New Critical 
assumption that literature was an ordered object independent of social 
and historical context entailed a formalist methodology that could reveal 
the unified complexity of that literary object. Since literary meaning was 
also assumed to be independent of authorial intention and reader re- 
sponse, New Critics stressed the details of the text in-and-of-itself. They 
therefore developed their methodology by focusing on the literary text in 
a vacuum, or, as they preferred to say, on literature as literature. New 
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Critics thus tried to elaborate a technical criticism that derived its inter- 
pretive categories exclusively from literature and not psychology, sociol- 
ogy, or history. This rejection of ‘extrinsic’ approaches conveniently 
included a rejection of the historical assumptions of philological scholar- 
ship. The rhetoric of this new “intrinsic” criticism served the institution- 
al function of reinforcing the independence of literary study within the 
academy, an accomplishment that was part of a general institutional ten- 
dency in American universities between 1910 and 1960. As Stephen 
Toulmin points out, “During those years . . . the academic and artistic 
professions moved into a new phase of specialization. Each ‘discipline’ 
or ‘profession’ was characterized by, and organized as the custodian of, 
its own corpus of formal techniques, into which newcomers had to be 
initiated and accredited, as apprentices. So, there was a general tenden- 
cy for each of the professions to pull away from its boundaries with 
others, and to concentrate on its own central, essential concerns.’’*? In 
literary study, it was New Criticism that fulfilled this institutional need 
for increasing differentiation and specialization. 

A third function of New Criticism was its usefulness as a means of 
further professionalization. Since institutional specialization also re- 
quires professionalism, the discipline of literary studies also needed an 
approach that fulfilled what Ohmann calls ‘‘the professional mission of 
developing the central body of knowledge and the professional service 
performed for clients.’’*° New Criticism easily satisfied both of these pro- 
fessional requirements. It redefined the nature of the knowledge pro- 
duced by the discipline, moving it from the historical and linguistic 
knowledge of philology to formalist knowledge about the literary text in- 
and-of-itself. It also changed the priority of the discipline’s practices as it 
moved away from scholarship to criticism, giving ultimate value to expli- 
cation of individual texts. The formalist assumptions and textual explica- 
tions presented the discipline with a new pedagogy, one that Brooks and 
Robert Penn Warren’s Understanding Poetry (1938) rapidly taught to 
members of the profession. More slowly, these same New Critical as- 
sumptions and practices also displaced philological scholarship as a 
methodology for training and accrediting the growing number of new 
recruits to the profession. 

The close readings of New Critical formalism represent the fulfillment 
of the final institutional function I will point out. New Criticism consti- 
tuted a discursive practice for the discipline, one that could be easily re- 
produced and disseminated within a growing profession. It gave the 
members new things to do with old texts, using an interpretive machine 
that was easy to operate without the traditional and lengthy training of 
philology. Literary critics exploited this machine to fill the increasing 
number of monographs and journals the expanding institution 
demanded. 
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In the 1940s and 1950s, New Critical formalism showed that it could 
fulfill all the institutional demands | have outlined. It did this more per- 
suasively than any other available critical approach, even as it simultane- 
ously modified these demands. Again, as with philology, the dominant 
critical practice and the institutional space were mutually defining. To- 
day, debates in critical theory take place in terms set by New Critical 
formalism: Is authorial intention relevant to correct interpretation? Is tex- 
tual meaning separate from reader response? Is the literary work inde- 
pendent of historical context? But even more important than setting the 
current agenda for theoretical debate is the hegemonic discourse contrib- 
uted by New Critical close readings, the detailed explications of individ- 
ual texts. It is no accident that the most popular forms of poststructuralist 
criticism are those that most closely resemble the interpretive rhetoric of 
New Criticism, a rhetoric emphasizing the complexity of the unique liter- 
ary work. Thus, despite being constantly attacked and supposedly out- 
moded, formalist rhetoric still remains a dominant presence in literary 
thought and critical practice within the discipline of American literary 
studies.*! 


By presenting this schematic history, I am not arguing that intrainsti- 
tutional accounts are the only relevant narratives for understanding the 
rhetorical evolution of the academic study of literature. In fact, I believe 
that such histories must be supplemented by more comprehensive anal- 
yses relating the institutionalized discipline to the sociopolitical forces 
originating outside the university. By including this brief history in my 
presentation, however, I do mean to illustrate how a rhetorical herme- 
neutics is composed of therapeutic theory and rhetorical histories. More 
exactly, such narratives are not simply added onto theory; rather, inter- 
pretive theory must become rhetorical history. Thus, rhetorical herme- 
neutics joins other recent attempts to incorporate rhetoric at the level of 
literary theory and its analysis of critical practice.** Such attempts share a 
suspicion of Theory and a preoccupation with history, a skepticism to- 
ward foundational accounts of interpretation in general, and an attrac- 
tion to narratives surrounding specific rhetorical acts and their particular 
political contexts. Such attempts place literary theory and criticism with- 
in a cultural conversation, the dramatic, unending conversation of histo- 
ry that is the “primal scene of rhetoric.’ A rhetorical hermeneutics, 
then, is not so much theory leading to history but theory as history. 
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From Constitutional 
Fate: Theory of the 
Constitution 


Philip Bobbitt 


A Typology of Constitutional Arguments 


The central issue in the constitutional debate of the past twenty-five 
years has been the legitimacy of judicial review of constitutional ques- 
tions by the United States Supreme Court. This issue is thought to have 
been given heightened attention owing to the Court's historic decision in 
Brown v. Board of Education of Topeka, Kansas! and thereafter to have 
achieved status as the question of the hour in the legal academy with 
Judge Learned Hand’s Holmes Lectures at the Harvard Law School in 
1958.2 Throughout the sixties the activism of the Warren Court kept the 
issue of this legitimacy alive, and interest was intensified by the contro- 
versial decision in Roe v. Wade? in the seventies. | think it is fair to say that 
the question of the legitimacy of judicial review has claimed more discus- 
sion and more analysis than any other issue in constitutional law. This 
chapter is an examination of the question of such legitimacy. It may 
strike some, however, as going about an answer in a rather odd and 
roundabout way. 

For it is customary among essayists in constitutional law to address 
such questions in one of two ways. Judges and academic lawyers tend to 
examine the events surrounding the adoption of the Constitution, its 
homely but interesting text, the political relationships the Framers were 
trying to establish and those they sought to make impossible,* even 
sometimes what the Court itself has said about its own role.° And from a 
competition among the arguments arising from such examinations, crit- 
ics purport to determine the proper scope for the Court’s role. On the 
basis of such arguments it has been artfully argued that to legitimate the 
acts of Congress the Court must have the power of review, since the 
power to affirm necessarily predicates the power to strike down.° Else- 
where it has been noted that parts of the text, for example the supremacy 
clause, authorize the Court’s review of acts of the state legislatures.’ 
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Others following a different reasoning have said that the legitimacy of 
review is confirmed by a study of discussions at the Constitutional Con- 
vention addressed to whether or not to include the justices of the 
Supreme Court in a Council of Revision whose duty it would have been 
to review all laws before they became effective—since all the arguments 
for and against this proposal appear to share the assumption that the 
courts were empowered to determine the constitutionality of those laws 
they encountered in the process of deciding cases. Correspondence 
among the Framers regarding a Bill of Rights also appears to reflect this 
assumption. 

Still others have argued that institutional features of the Court arising 
from precisely that insulation from political reaction that is often thought 
to make the Court ill-suited for final review actually fit the Court to be the 
conservator of constitutional principles, the development and preserva- 
tion of which take place by means of judicial review. 

These various arguments all constitute one sort of analysis and come 
mainly from academic lawyers who are the priestly critics and opening- 
night reviewers of the legal profession. 

The second kind of examination begins a little farther back. Judicial 
review of legislative acts, it is said, is proper because it is likeliest to as- 
sure just accommodations. This is so, on one view of the matter, because 
the terms of the original social contract would inevitably be varied by 
political majorities with the power to do so, so that these majorities, and 
their agents the legislatures, must be restrained in the same way that 
courts must often prevent the coercive renegotiation of contracts be- 
tween private parties of unequal bargaining power.’ But since only a 
long-dead majority can be said to have originally agreed to such a con- 
tract, the full force of this argument can perhaps be avoided.!° It may 
instead be offered, however, that courts are the best final arbiters of the 
sort of hypothetical contract that would be agreed to by all citizens at any 
time (in ignorance of any particular personal advantage), since legisla- 
tures must respond to the powerful and to shifting majorities within 
their constituencies! and do not have to justify their decisions by ap- 
peals to the principles of such an “original contract.’’!? This argument 
depends on the acceptance of the idea that those rules one would have 
agreed to without reference to one’s own position in life do, in fact, re- 
flect and will yield a condition of disinterested justice. Philosophical ar- 
gument of this kind for judicial review will depend on an assumption 
that the Constitution is, or can be interpreted to be, this sort of original 
contract. This throws us back on legal argument. Thus the usual philo- 
sophical bases for judicial review take us only to the doorstep of legitima- 
cy, since it must still be shown that a particular use of the Constitution 
actualizes the role for which review is justified. 

And yet legal argument—the analysis of the Constitution to which so 
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many able minds have devoted themselves this last quarter century— 
cannot establish independent legitimacy for judicial review, for its de- 
bates and its analyses are conducted by means of arguments that them- 
selves reflect a commitment to such legitimacy. So although a general 
theory of constitutional law may appear to establish the legitimacy of 
certain kinds of arguments—as when a social contract theorist might 
wish to confine courts to a textual analysis of the Constitution'—it is in 
fact the other way round. It is because we are already committed to the 
force of an appeal to text that such an argument can be used in support of 
a court’s role. When one argues that a court’s experience with parsing 
documents, or its time for reflection, or its relative insulation from politi- 
cal pressure, and so forth, fit it as an institution for the task of assessing 
the constitutionality of legislation, one is already committed to the view 
that enforcing rules derived from the constitutional text is the legitimate 
task at hand. 

In the ensuing pages therefore I will not take the conventional tack of 
raising arguments that appear to define the scope of legitimate review. 
Instead, I will present a typology of the kinds of arguments one finds in 
judicial opinions, in hearings, and in briefs. Each kind of argument must 
be one with which each of my readers could agree, though each may of 
course differ as to its force. 

In this task it is not necessary to appeal to rules. You cannot decide to be 
convinced by any of these arguments; nor, of course, need you decide 
whether they are convincing. There is a legal grammar that we all share 
and that we have all mastered prior to our being able to ask what the 
reasons are for a court having power to review legislation. 

If you doubt this, imagine for a moment some of the arguments that 
will not appear in this constitutional typology. One does not see counsel 
argue, nor a judge purport to base his decision, on arguments of kinship; 
as for example, that a treaty should be held to be supreme with respect to 
a state’s statute because the judge’s brother has a land title that would be 
validated thereby. Nor does one hear overt religious arguments or ap- 
peals to let the matter be decided by chance or by reading entrails. These 
arguments and a great many others are not part of our legal grammar, 
although there have been societies and doubtless are still societies within 
whose legal cultures such arguments make sense. 

This suggests that arguments are conventions, that they could be dif- 
ferent, but that then we would be different. This is evident in Orwell's 
description of the revolutionary whose house is searched without a war- 
rant. “They can’t do this to me,” he says. “I’ve got my rights.” 

This point is not always appreciated. Indeed some commentators are 
inclined to ignore the significance of constitutional argument altogether, 
as when a political scientist boasts that he can predict the vote divisions 
in Supreme Court cases and coolly concludes that political bias decides 
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most cases. It is not relevant for the time being whether constitutional 
arguments decide cases or are the decision itself, by which I mean that 
they form the structure of meaning the case ultimately achieves as prece- 
dent. What is now important is that the Court hears arguments, reads 
arguments, and ultimately must write arguments, all within certain 
conventions. 

I will explore the various types of constitutional argument. I shall be- 
gin by saying that there are five types. As will become clear, these five 
are really archetypes, since many arguments take on aspects of more 
than one type. Eventually I hope to persuade the reader that these five 
types are not all there are. 

Historical argument is argument that marshals the intent of the drafts- 
men of the Constitution and the people who adopted the Constitution. 
Such arguments begin with assertions about the controversies, the atti- 
tudes, and decisions of the period during which the particular constitu- 
tional provision to be construed was proposed and ratified. 

The second archetype is textual argument, argument that is drawn from 
a consideration of the present sense of the words of the provision. At 
times textual argument is confused with historical argument,'!° which re- 
quires the consideration of evidence extrinsic to the text. 

The third type of constitutional argument is structural argument. Struc- 
tural arguments are claims that a particular principle or practical result is 
implicit in the structures of government and the relationships that are 
created by the Constitution among citizens and governments. 

The fourth type of constitutional argument is prudential argument. Pru- 
dential argument is self-conscious to the reviewing institution and need 
not treat the merits of the particular controversy (which itself may or may 
not be constitutional), instead advancing particular doctrines according 
to the practical wisdom of using the courts in a particular way. 

Finally, there is doctrinal argument, argument that asserts principles de- 
rived from precedent or from judicial or academic commentary on prece- 
dent. One will not find in the text of the Constitution the phrases ‘‘two- 
tier review” or “original package’ or any of the other necessary and 
ephemeral modes of analysis by which the Constitution is adapted to the 
common-law case method, yet these doctrines are every bit as potent as 
those phrases originally printed in Philadelphia. 

To an exploration of these five types of argument—historical, textual, 
structural, prudential, and doctrinal—I shall devote the remainder of 
Book I. It will become apparent that what is usually called the style of a 
particular judge, as well as the very different notions of style in particular 
eras, can be explained as a preference for one type of argument over 
others. 

My typology of constitutional arguments is not a complete list, nor a 
list of wholly discrete items, nor the only plausible division of constitu- 
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tional arguments. The various arguments illustrated often work in com- 
binations. Some examples fit under one heading as well as another. For 
example, the constitutional argument that a particular sort of question is 
best suited to be decided by one institution of government and ill-suited 
to another may in some cases be thought of equally plausibly as a pru- 
dential argument or a structural one. For that matter, structural argu- 
ment itself contains a prudential component just as arguments of any 
kind may be said to be ‘‘doctrinal,’”” since the various approaches and 
kinds of constitutional arguments are embodied in constitutional doc- 
trines. A different typology might surely be devised through some sort 
of recombination of these basic approaches, and there can be no ultimate 
list because new approaches will be developed through time. 


Ethical Argument 


I have attempted to construct a typology of constitutional arguments 
whose existence I should think few would deny.!* I now turn to one par- 
ticular sort of argument whose very status as a coherent convention 
would be perhaps controversial. For reasons I will discuss later, I have 
called this approach “ethical” argument. For the moment I will only try 
to show that an ethical approach exists, that it is reflected in the U.S. 
Reports, and that it is often the animating argumentative factor in consti- 
tutional decision-making. 

Thus far I have discussed the following types of constitutional argu- 
ments: historical, textual, structural, prudential, and doctrinal. If you 
were to take a set of colored pencils, assign a separate color to each of the 
kinds of arguments, and mark through passages in an opinion of the 
Supreme Court deciding a constitutional matter, you would probably 
have a multicolored picture when you finished. Judges are the artists of 
our field, just as law professors are its critics, and we expect the creative 
judge to employ all the tools that are appropriate, often in combination, 
to achieve a satisfying result. Furthermore, in a multimembered panel 
whose members may prefer different constitutional approaches, the ne- 
gotiated document that wins a majority may, naturally, reflect many 
hues rather than the single bright splash one observes in dissents. 

If you ever take up my suggestion and try this sport you will some- 
times find (leaving aside the statement of facts and sometimes the juris- 
dictional statement) that there is nevertheless a patch of uncolored text. 
And you may also find that this patch contains expressions of considera- 
ble passion and conviction, not simply the idling of the judicial machin- 
ery that one sometimes finds in dictum. It is with those patches that I am 
concerned here. 
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By ethical argument I mean constitutional argument whose force relies 
on a characterization of American institutions and the role within them 
of the American people. It is the character, or ethos, of the American 
polity that is advanced in ethical arguments as the source from which 
particular decisions derive. 

Let me say at once that | am aware of some of the difficulties created by 
my choice of this particular name. As I shall use the term, ethical argu- 
ments are not moral arguments. Ethical constitutional arguments do not 
claim that a particular solution is right or wrong in any sense larger than 
that the solution comports with the sort of people we are and the means 
we have chosen to solve political and customary constitutional problems. 

I might have chosen the word ethological to describe such argument, 
but the cultural anthropologists have taken over that word; or I might 
have invented a word like ethetic which bears a relationship to ethos much 
like that borne by the word pathetic to the word pathos. I might have espe- 
cially done this since pathetic has to do with the idiosyncratic, personal 
traits and thus reflects one feature of illegitimate judicial opinions which 
is often confounded with the class of arguments I am interested in illumi- 
nating. In the end I decided on the term ethical largely because of its ety- 
mological basis. Our word ethical comes from the Greek ethikos, which 
meant ‘expressive of character” when used by the tragedians. It derives 
from the term ethos, which once meant the “‘habits’’ and character of the 
individual, and is suggestive of the constitutional derivation of ethical 
arguments. 

There is an almost utter absence of the discussion of ethical arguments 
as arguments in the teaching of constitutional law. Either they are instead 
regarded as disreputable reflections of the moral and political positions 
of the judge who lacks sufficient willpower to keep them properly 
cabined, or they are indulged by both the cynicai and the sentimental for 
being what ‘‘real’’ judging is all about, having little to do with the compe- 
tition of arguments per se. I think that even the mere recognition of ethi- 
cal arguments may have some salutary effect. To that task of 
observation—though of course no observation of this kind is not theory- 
laden—I shall devote the remainder of this chapter. 

Let us begin with some recent examples of ethical argument. In Moore 
v. City of East Cleveland,’ the Supreme Court confronted an Ohio zoning 
ordinance that limited occupancy of a dwelling unit to members of a sin- 
gle family. Inez Moore, who was sixty-three years of age, lived in her 
own home with her son and two grandsons. One grandson was the child 
of the son living at home. The other grandson was the son’s nephew. 
She was convicted for the crime of having failed to remove the nephew 
as an “illegal occupant” as defined by the Ohio ordinance which did not 
permit collateral relations to share a home within a certain area pre- 
scribed by the zoning code. 
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Precedent in the form of previous cases sympathetic to the integrity of 
the family had focused on the childbearing and child-rearing functions of 
the nuclear family, as Justices Stewart and Rehnquist pointed out. At the 
same time, the recent case of Village of Belle Terre v. Boraas'* had upheld a 
zoning ordinance that, in restricting land uses, had excluded groups of 
students, friends living together, and unmarried groups like the Moores 
that were not couples. 

Nevertheless, a plurality of the Supreme Court struck down the Ohio 
statute. Justice Powell read the earlier decisions not in terms of their doc- 
trinal consistency, that is in terms of the arguments and rationales they 
shared, but in terms of the ethical approach to constitutional questions 
that they embodied. Thus he wrote, 


Our decisions establish that the Constitution protects the sanctity of the 
family precisely because the institution of the family is deeply rooted in 
this Nation’s history and tradition." 


Justice Powell placed the decision on an ethical ground—one based on 
the American ethos and not shared by all cultures—that values and 
utilizes extended kinship. 


Ours is by no means a tradition limited to respect for the bonds uniting 
the members of the nuclear family. The tradition of uncles, aunts, cous- 
ins, and especially grandparents sharing a household along with par- 
ents and children has roots equally venerable and equally deserving of 
constitutional recognition. Over the years millions of our citizens have 
grown up in just such an environment, and most, surely, have profited 
from it. Even if conditions of modern society have brought about a de- 
cline in extended family households, they have not erased the accumu- 
lated wisdom of civilization, gained over the centuries and honored 
throughout our history, that supports a larger conception of the 
family.”° 


This is a clear and, to my mind, persuasive exposition of an ethical argu- 
ment. As a distinct approach it not only enables us to deal with prece- 
dent in a way quite distinct from that taken by the dissenters, but it also 
establishes the opinion as a different precedent when understood in light 
of the approach. The value of this characterization may be appreciated 
when contrasted with more conventional analyses. Professor Tribe, for 
example, in his interesting and useful treatise, is forced to resort to ex- 
traordinary doctrinal pyrotechnics to rationalize Moore with Belle Terre. 
He notes that Belle Terre involved students who did not claim “‘an endur- 
ing relationship” with one another. Consequently, Moore should stand 
for the proposition that “governmental interference with any [enduring] 
relationship should be invalidated unless compellingly justified.”*! We 
are then told that Belle Terre, ‘the earlier case,’’ cannot be said to fore- 
close this position.” 
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I fear that counsel who rely on this view are apt to be disillusioned. 
There is nothing clearly discernible in the American ethos that relies on 
the value of enduring relationships generally, except possibly magazine 
subscriptions and appeals from one’s old college. I suggest that it is be- 
cause he has elected a different constitutional approach than that taken 
by the Court that so able a reader as Professor Tribe is led to so profound 
a misconstruction. 


Good and Bad/Good and Evil 


I hope the examples given in the previous sections reaffirm the very exis- 
tence of ethical arguments in constitutional law. Their absence from dis- 
cussions in law school classrooms has, I believe, yielded the cynical 
conclusion that mere expediency governs constitutional decision-mak- 
ing. Ignoring the existence of ethical arguments has had other costs as 
well: not only candor, but simplicity too is sacrificed. Most importantly, 
the exile of ethical argument from the domain of legitimate constitutional 
discussion has denied an important resource to the creative judge who 
exploits all the various approaches from time to time and case to case. 

Ethical argument has been neglected because it is feared. We are un- 
willing to use constitutional institutions as a supreme moral arbiter, and 
therefore many would like to remove moral argument from constitution- 
al law altogether. 

Why are we unwilling to view ethical argument as appropriate to con- 
stitutional decision-making? There have obviously been many societies 
(indeed, we may soon see the emergence of one in Iran) which have 
wholly integrated ethical and constitutional functions. There are two rea- 
sons, I think; one is widely accepted in various forms, and the other is 
correct. 

The first view is roughly analogous to the empiricist’s hostility to mor- 
al observations generally. One reason we are disinclined to admit moral 
statements into a calculus of truth functions about the world, and are not 
opposed to admitting scientific hypotheses, is that the latter are verifia- 
ble by observation evidence. If | observe a vapor trail in an electron 
chamber, I am inclined to count this as evidence of an electron. If, on the 
other hand, I feel moral indignation at the government's decision to sus- 
pend food stamps, this scarcely establishes the wrongness of the govern- 
ment’s act. It only counts as evidence of my feelings.** Conventional 
constitutional arguments appear to have the same epistemological basis 
as statements of scientific observation. There are independent phenome- 
na—the text, or historical events, or the political structure, or the 
calculus of costs and benefits, or previous case law—that stand fora state 
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of affairs independent of our feelings. True, you and I may put different 
interpretations on a piece of historical evidence, but this is no different 
than our trying out different scientific hypotheses for fit. There is an ob- 
jective fact. But when I say that a statute is unconstitutional because it 
violates the ethic to which our government ought to cleave, am I not 
simply saying something about my perception, a conclusion perhaps, 
but not anything about the Constitution per se? 

This view of things is, I think, quite probably wrong about science and 
the role of observation evidence,” but I am certain it is wrong about the 
process of constitutional law. In both cases this view treats an object— 
the constitutional rule or the electron—as severable both from our appre- 
hension of it and from our use of it with other concepts. This is an error 
with respect to the Constitution since the choice of a particular mode of 
approach and argument is not the product of an “objective’’ fact. There is 
not only nothing in the Constitution which dictates, for example, the use 
of historical argument, but even if there were, our application of such a 
provision would be made in light of how we apply textual provisions 
generally. Iam not saying that there were an infinite number of kinds of 
constitutional argument available, “‘logically’’ as it were, to the authors 
of The Federalist or to the first litigants before the Supreme Court. Of 
course, the Constitution was written by men with certain kinds of insti- 
tutions and arguments integrated into their very debates. In those de- 
bates one finds the full range of arguments I have discussed, and I derive 
from them the principle of constitutional construction that none of these 
modes can be shown to be necessarily illegitimate. 

The second objection to ethical argument is more telling. It admits that 
we see our Constitution through various legal conventions, that the Con- 
stitution is inseparable from the organizing framework of these conven- 
tions, and that the Constitution we are to apply will appear differently 
depending on which convention is chosen. But it is observed that com- 
peting moral conventions generally do not themselves provide the meth- 
ods for resolution which are provided by competing legal approaches. 
Thus, for example, a change in a statute may cause some things to cease 
being illegal, while they may well still be immoral. Since ours is a society 
of considerable moral pluralism, to admit ethical arguments in the consti- 
tutional arena is to sacrifice the ameliorative, assimilative power of con- 
stitutional law, to take advantage of which, political questions, as 
Tocqueville observed, are in America so often transmuted into legal 
questions.” One fears the result would be the kind of intractable ideolog- 
ical conflict so notable on the European scene. The conventions of a legal 
language are then exchanged for ideologies, in the face of which no 
event, much less an argument grounded in a differing approach, can but 
confirm to each side the rightness of their principles and their desires. 

This is a substantial and highly important shortcoming of ethical 
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argument in constitutional law. When the authoritative decider is the 
Supreme Court, this shortcoming is greatly worsened, since the finality 
of a constitutional decision by that Court often freezes the situation, lim- 
iting action by other constitutional institutions. Indeed, given the federal 
structure of law in our society, a good argument might be made that 
moral arguments should generally be excluded from the constitutional 
discourse. 

I believe that this argument justifies, for example, the phenomenon of 
federal habeas corpus, for which it is otherwise difficult to give good 
grounds. Habeas corpus severs the constitutional decision from the mor- 
al question of guilt or innocence, so that the former can be dispassionate- 
ly weighed as one suspects it seldom can be in the context of a trial. At 
the same time federal habeas corpus gives the matter to a group of decid- 
ers whose customary business is, by comparison to state courts, largely 
amoral. It is the state courts that must confront questions of moral blame, 
broken promises, negligent or intentional harm, marital collapse, and 
virtually all crime. The federal courts, on the other hand, except for their 
diversity jurisdiction, are largely given over to matters of government 
regulation, intergovernmental conflict, and national commerce. Federal 
habeas corpus enables the constitutional questions to be given the priori- 
ty they can seldom achieve when held in the balance with a moral convic- 
tion widely enough shared to have found its way into a state’s criminal 
code. 

But doesn’t such a distinction between moral argument and moral de- 
ciders on the one hand, and constitutional argument and federal judges 
on the other, actually reflect a way of compensating for the principal 
shortcoming of ethical argument, that is, its lack of a nonethical referent? 
Aren’t the values of the Fourth and Fifth amendments, which habeas 
corpus has protected to the extent of turning many guilty men free, also 
“ethical’’? If so, then we may be able to identify a class of ethical argu- 
ments that originate in a specifically constitutional ethos and hence avoid 
the difficulties of ethical and moral arguments generally. 


Change and the Constitution 


Dying for the “Truth”: We should not let ourselves be burnt for our opinions: 
we are not that sure of them. But perhaps for this: that we may have and change 
our opinions. 

Nietzsche, The Wanderer and His Shadow 


Change comes to the Constitution through many different channels and 
is mediated by different agencies. The most frequent processes are the 
incremental corrections in course that courts make as they confront un- 
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anticipated fact-situations and must apply old rules reconsidered in the 
light of new cases. Beyond this, sometimes courts use the earlier lan- 
guage in a new way to bring about the re-cognition of issues, the same 
clouds making a different face. 

As both the interstitial and the reviewed methods of change operate 
from the past, they also operate on the past. It has been remarked that 
every artist creates his own precursors.” | must read Keats differently 
having read Yeats and perhaps read both differently having read Auden. 
So I must read Pierce and Meyer differently having read Griswold and 
must read them all differently having read Roe. 

Yet re-cognition differs from the incremental working out of doctrine 
because it acts to make available different arguments. The work of Cala- 
bresi may truly be called seminal because it brought to the academy a 
different analysis, which, in the pattern of ideas circulating between the 
three branches of our profession, will find its way into acceptable argu- 
ments in accepted opinions.”” These arguments will come to be proffered 
by counsel who would otherwise lose or risk loss in the competition of 
previously accepted arguments. The accepted arguments will become 
opinions. The opinions will be accepted, first as fragments for higher 
courts mending their own internal conflicts, and later by lower courts 
seeking to explain the rules that are the products of such conflict, and 
later still in that temporary finality that occurs when a particular case is 
over. That acceptance will make such arguments part of lawyers’ func- 
tioning perception of problems, ‘‘for reality in a world, like realism in a 
picture, is largely a matter of habit.’’ 

There is also the rare, utterly transforming change which shatters the 
existing symmetry. In constitutional law, the Civil War was such a 
change. One of the principal analytical changes it brought about under- 
scores the point that constitutional approaches often evolve in response 
to theoretical rather than practical needs. This was the development of 
substantive due process and the creative response this development 
called forth from the constitutional conventions of argument—the mis- 
taken superimposition onto the states of the federal model of enumerat- 
ed powers. The transforming constitutional event then becomes less 
important than the change by which we know it (as it has been said that 
Thucydides’ Peloponnesian Wars” has replaced the war itself since the 
event can’t stay in print). 

Such constitutional transformations do not give us new conventions, 
new approaches. They change the context in which these conventions 
are applied and therefore the sense of “fit” which each will provide in a 
particular setting. This sense has been elsewhere discussed,” in the con- 
text of allocating scarce resources, creating great cultural drama. There 
exists a parallel phenomenon here. Our constitutional processes having 
created these conventions, there is no one truth outside of them. This 
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allows our constitutional institutions to take advantage of the insight 
captured by Niels Bohr’s remark that ‘‘the opposite of a correct statement 
is a false statement. But the opposite of a profound truth may well be 
another profound truth.’”*! 

Within the conventions we may have correct or incorrect statements. 
For example, the position has been maintained that, as a matter of textual 
argument, the term “during such time’ in the emoluments clause im- 
plies, as a matter of contemporary usage, ‘inclusive of the end of such 
period.’’ Therefore a senator nominated for a cabinet post, the salary of 
which had been raised during the senator’s tenure, could nevertheless 
hold that office if, while still a senator, he saw to it that the salary was 
lowered again. By this method, the nomination would avoid violating 
the provision of Article I, section 6, that ‘No Senator shall, during the 
time for which he was elected, be appointed to any civil office under the 
Authority of the United States . . . the Emoluments whereof shall have 
been increased during such time.’’” 

I think this is incorrect. But I cannot say that the further view that the 
text shouldn’t govern at any rate is incorrect. We must test this solution 
against our larger sensibility to see if it comports comfortably with the 
other sorts of conventions for decision we have in this society, in law 
generally, and in constitutional law. We must see if it is meet and right 
for us, as the people we are. Fortunately, this test is done by the case 
method,* and we may test one judgment in varying contexts, no one of 
which commits us irrevocably to a single approach. Indeed, I am inclined 
to paraphrase Constable’s famous remark about painting and say that 
“law is a Science, of which cases are the experiments.’ By the case 
method, doctrine tends to correctability within a stable convention and 
competing conventions gain ascendancy or decline with respect to par- 
ticular sorts of problems. 

This process of constitutional change is sometimes misunderstood by 
those unfamiliar with judicial review. For example, an article by the pres- 
ident of the Southwestern Political Science Association concludes that 


[o]ur Constitutional system has become self-destructing. The source of 
this Constitutional destruction lies in the Constitution and its inappro- 
priateness to modern society. Essentially, the Constitution provides no 
structure or function to Congress that would nurture internal power 
centralization and institutional cohesion. It merely assumes that these 
will be maintained by the natural operation of political life in an uncom- 
plicated, agrarian society.™ 


The author would resolve this crisis by a ‘Constitutional change.” I have 
omitted his arguments since I do not intend to answer them. They are by 
and large not really arguments at all but highly questionable assertions 
about the cycles of power between the president and Congress, quite 
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devoid of historical evidence and flimsily buttressed by warnings that 
current appearances to the contrary are but illusion. What I am con- 
cerned with is the general view of constitutional change. Not only does 
the article’s author wish to reorient the relationship between two branch- 
es of the federal government, something no amendment has ever done, 
but he evidently believes that such an external, imposed change will set 
measures right. 

This attitude is nothing new in political science. In 1934, Roger Pinto of 
the University of Paris, ina monograph on the dissenting opinions of the 
Supreme Court, is said to have contended that judicial review of legisla- 
tion of the American type may have been useful and appropriate for a 
young and immature nation when the people were unwilling to trust 
themselves or their elected representatives.* He then raised ‘‘the query 
whether the American people have not grown up and whether they are 
not at the present time able to stand upon their own feet instead of con- 
tinuing to depend in their economic and political conduct so largely up- 
on the judgments of a few legal conservators.’ 

Such a view of the Constitution and of the institution of judicial review 
would be impossible for someone holding the positions I have described 
concerning arguments and functions and the reflexive quality of each 
within the legal and more general culture. Such a view is, instead, the 
position of those who think the Constitution and its institutions are mod- 
els, blueprints as it were, and that blueprints are simplifications of struc- 
tures. One sees this view in the current (and to my mind misguided) call 
for a constitutional convention. This view is as naive and inattentive to 
the way in which the Constitution actually works as is its cynical counter- 
part, the view that the Constitution is irrelevant to the wholly “subjec- 
tive” directions of judges and politicians. Both views begin with the 
notion that constitutional law is the appeal to declared rules. 

The more carefully we examine the actual uses of the Constitution in 
constitutional decision, the sharper becomes the conflict between those 
uses and our requirement that they follow inexorably from a constitu- 
tional command. So if the investigator were looking for evidence of this, 
it is quite natural that he would be disillusioned. Sir George Thomas ob- 
served, ‘What it comes to when you say you repeat an experiment is that 
you repeat all the features of an experiment which a theory determines 
are relevant. In other words, you repeat the experiment as an example of 
the theory.’’” Thus the investigation of constitutional law by the leading 
legal realist disclosed that 


[t]here is, ina word, one reason and one only, for turning in this day to 
the Text. A “written constitution” is a system of unwritten practices in 
which the Document in question, by virtue of men’s attitudes, has a 
little influence. Where it makes no important difference which way the decision 
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goes, the Text—in the absence of countervailing practice—is an excellent 
traffic-light. Aside from such cases, any Text of fifty years of age is an 
Old Man of the Sea.* 


Llewellyn said he determined this by simple observation. All he was re- 
counting, he wrote, was the 


tacit doing of the Court, [drawing] from that doing conclusions not to be 
avoided by a candid child. The whole expansion of the due process 
clause has been an enforcement of the majority's ideal of government- 
as-it-should-be, running free of the language of the Document. What- 
ever the Court has said, it has departed from its own precedents when- 
ever it saw fit to do so.® 


This “observation” has given unjustifiable confidence to those who 
think constitutional judgment to be wholly without meaningful stan- 
dards. Llewellyn certainly didn’t believe this; and yet he didn’t see the 
operation of the conventions there were, because he was captivated by 
the old pictures to whose discrediting he was devoted. Today this view is 
as true and yet as period-bound as a Braque or a cubist Picasso. Of 
course, that doesn’t mean one is any less likely to encounter vulgarized 
copies tacked up in the interiors of everyday life. 

Someone must have noticed that the number of Supreme Court jus- 
tices is the same as the number of the Muses. I have not seen this com- 
mented upon; perhaps it is thought that if judges are the artists of 
constitutional opinions, it would be unlikely that they could be inspirers 
and inspired at the same time. I have tried to show how this is possible. 
The Constitution is the principal medium by which the relationship be- 
tween our society and our government is displayed in meaningful pat- 
terns. As there is nothing more revolting than a cynical lawyer deriding 
the constitutional process he scarcely comprehends, so there are few 
things more noble than the Constitution’s work on all of us—and our 
work on it. Of this, too, one might say, “it is here before necessity that 
old morality is unmade and then remade into a new thing.” In the final 
sections of this chapter, I shall explore the implication of this view for the 
question of the legitimacy and scope of the judicial review of constitu- 
tional questions. 


Legitimacy and Review 


In this chapter I have been engaged in a study of the legitimacy of judicial 
review. | have, however, gone about it in an odd way, beginning with 
the rejection of the usual justifications for this review and taking up in- 
stead a consideration of the kinds of argument that are customarily 
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used in proving one justification or the other. | hope this approach has 
not reminded you, as it has sometimes reminded me, of Steinberg’s 
first cartoon in the New Yorker magazine in 1941. In it a female art stu- 
dent faces a stern instructor and defends her painting of a centaur— 
equine head, human hindquarters—by saying, ‘But it is half man, half 
horse.’’4! 

I have gone about my investigation in a topsy-turvy, upside-down 
way because it really was an investigation. I did not impose on the cases, 
briefs, and oral arguments the requirement that they share some charac- 
teristics which would qualify them as being properly legitimate constitu- 
tional decisions. More importantly, | could not have begun with such a 
requirement since it would have derived from one of the various justifi- 
cations for judicial review, which justification itself, I felt, was arrived at 
only by using a particular kind of argument as a vehicle. Each justifica- 
tion, it seemed, was the culmination of a proof in a competition of argu- 
ments played by rules which reflected a commitment to a particular form 
of argument. So I began instead with an examination of constitutional 
arguments—no, examination is misleading, is too strong; I began moving 
among different constitutional arguments. Now, we are almost finished 
with our tour. From our experience we ought to be able to give answers 
to some of the questions with which we began, questions which bear on 
the legitimacy of constitutional review by courts. 

1. Do judges and commentators decide to adopt a particular approach 
or does the Constitution require one approach rather than another? 

To the extent that one is attracted to natural law, it will perhaps seem 
that choosing a particular approach is a matter of finding that approach, 
latent in the Constitution, most suitable for a particular problem. To the 
extent that one is attracted to positivist or existentialist perspectives, it 
will often seem that choosing one of these approaches is a creative deci- 
sion which, over time, yields an artifact that is the body of law expressing 
this approach. Some judicial activity appears to support both these 
views. I have discussed in the preceding section how particular factual 
features of a problem suit it to treatment by a particular approach. In the 
sections preceding that, however, I discussed the relationship between a 
particular approach and the function served by a single decision display- 
ing this approach. I concluded that the use of a particular function is 
made actual by the conventions. 

To the layman, without these conventions, all legal opinions will ap- 
pear to be creative acts, choices. To a judge or commentator working 
within a particular convention, its application will appear to be deter- 
mined for us. This accounts for the genuine sincerity of judges who claim 
they only apply the law. Thus it is quite understandable but quite unfor- 
tunate that constitutional law will often appear to have a bewildering 
formlessness to, say, the trusts and estates lawyer who is nevertheless 
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confident of particular rules and their operation within his or her own 
area of expertise. 

Each is wrong. Legal truths do exist within a convention. But the con- 
ventions themselves are only possible because of the relationship be- 
tween the constitutional object—the document, its history, the decisions 
construing it—and the larger culture with whom the various constitu- 
tional functions serve to assure a fluid, two-way effect on the ongoing 
process of constitutional meaning. We have, therefore, a participatory 
Constitution. 

2. Is the Constitution a realist’s or a formalist’s institution? 

Neither. Realism and formalism are two different reactions which de- 
pend ona shared expectation. That expectation is that the statement ofa 
legal rule is either true or false depending on whether it stands for a legal 
fact. For the formalist as for the realist, a law statement is a proposition, 
the assertion of a state of affairs. If a law statement is a true proposition, 
then it is true of something. The formalist looks at the body of constitu- 
tional law and, trimming away inconsistent decisions as wrongly decid- 
ed (as they must be if there is to be a set of true legal propositions), is 
confirmed in his view. If there were no legal truths, he asks, how would 
we know when a decision was wrongly decided? The formalist is smug, 
reactionary, and suspicious of the motives of those who have forsaken 
his faith. 

The realist looks at law as what judges in fact do and, finding a mass 
of contradictory statements, concludes that legal truth can only have 
an arbitrary correctness. Since there are no legal objects in the world— 
there is not “sovereignty’’ unless a court chooses to use that term as a 
way of resolving a case or, for that matter, “negligence” or ‘‘considera- 
tion’’—the realist concludes that legal rules are false statements about 
the world; they are illusions. The realist is tough, battered, making a 
style out of despair. Some realists are nihilists, refusing to claim a spe- 
cial validity for any set of rules. Others are constructivists trying to cre- 
ate a structure, admittedly imposed, within which a statement is either 
correct or incorrect. Perhaps Llewellyn’s work on the Uniform Com- 
mercial Code was a response of this kind. By the same token, some 
formalists are positivists, taking the law statement to be true insofar as 
it corresponds with authoritatively declared law. Other formalists are 
attracted by natural law, and they may take the Constitution to be its 
crystallization. 

All this depends on treating legal rules as if they derived their validity 
from the truths they express about a world. This is a mistake. When we 
understand the notion of a participatory Constitution, we will reject both 
formalism and realism. The expression of law will be seen to be the for- 
mulation of rules and not propositions. These rules allow us to do consti- 
tutional law. They direct operations within the various conventions. Law 
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consists of resolving questions in the context of the conventions that pro- 
vide the methods for answering them. 

In the opinion for the Court in McCulloch v. Maryland, Chief Justice 
Marshall proves, by means of structural arguments, that a national insti- 
tution—a federal bank—is immune from state taxation. This holding 
may be roughly phrased as the proposition, ‘‘No state may tax a federal 
instrumentality per se.” 

If we are interested in the legitimacy of judicial review, we will want to 
be able to establish the validity of its holdings by determining the source 
of this validity. So, it is thought, we must ask whether the constitutional 
proposition of law is true and, if it is true, how we know it is true. 

One classic position is that judicial review is legitimate only if the hold- 
ing is logically true, that is, if it follows necessarily from the Constitution. 
This is Thayer's rule, announced in his famous article, ““The Origin and 
Scope of the American Doctrine of Constitutional Law,’’” first published 
in 1893 and excerpted countless times since. Thayer’s rule does not, | 
think, justify the holding in McCulloch v. Maryland. 

Another view is that the holding in a constitutional case is true because 
the Court said so, and no other authoritative decision-maker contra- 
dicted it. But courts have often disobeyed the Supreme Court with impu- 
nity, indeed without rebuke. In any event, this is scarcely a guide to a 
judge making a new decision: it tells him that whatever he decided will 
be correct while at the same time whatever was decided before, which he 
may now ignore or even overrule, was also correct. 

Yet another reply is to say that the holding will become true as it be- 
comes legitimate in the eyes of the public. A particular holding is there- 
fore a kind of guess, and only time will say whether it is, or was, true. 
One more view is that a holding is true insofar as courts and others have 
agreed to call it true when it is arrived at within a certain system. The 
holding is true so long as the system is agreed upon and it is consistent 
with other holdings within that system. Thus a holding might be true 
only conventionally, i.e., true in the Commonwealth of Ames, or “true” 
for first-rate lawyers. Each of these views depends upon the holding be- 
ing a proposition. I would like to say that a holding is not an assertion of 
a state of affairs, not a proposition at all (except for the single case in 
which it is stated). A holding is simply a rule for our future guidance. It 
may appear to us to be a proposition, an assertion about the Constitution 
or what courts will do or even what the people will accept. But it is not. 
Even when a holding seems to point to a reality outside itself, still it is 
only the expression of acceptance of a new measure of reality.* 

This view of constitutional law is not mere conventionalism (which is 
the source of the positivism of the formalist and the constructivism of the 
realist), because, as we shall see, a participatory Constitution is not an 
invention of judges. At the same time it is not a matter of finding law in 
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the world, either (a task to which formalists respond by “putting the 
Constitution next to a statute and seeing if it squares with it’ and to 
which realists respond by choking), because the resulting statements are 
not statements about the world and hence cannot be deduced from it. 

The concepts which occur in constitutional law must also occur and 
have a meaning in everyday life. We must argue in everyday life. We 
must arrive at decisions by way of arguments. It is the use of these con- 
cepts outside law (and this use is of course influenced by the reports of 
legal decisions, opinions, and so forth) that makes their use within con- 
stitutional law meaningful. “If there is a mystery to constitutional law,” 
T. R. Powell once wrote, “it is the mystery of the commonplace and the 
obvious, the mystery of the other moral contrivances that have to take 
some chances, that have to be worked by mortal men.’ The rules of 
constitutional law are not derived from these everyday uses, however, 
but result from the operations of the various conventions. 

3. What is the fundamental principle that legitimizes judicial review? 

There is none. It follows from what I have said thus far that constitu- 
tional law needs no “foundation.” Its legitimacy does not derive from a 
set of axioms which, in conjunction with rules of construction, will yield 
correct constitutional propositions. 

Indeed, I would go further and say that the attempt to provide such a 
formulation for constitutional law will likely lead to the superimposition 
of a single convention on the Constitution, because only within this do 
we achieve the appearance of axiomatic derivation that the foundation- 
seeker is looking for. See, for example, John Ely’s remarkable Democracy 
and Distrust. We do not have a fundamental set of axioms that legitimize 
judicial review. We have a Constitution, a participatory Constitution, 
that accomplishes this legitimation. 

The physicist John Wheeler has told this story about the game of 
Twenty Questions. 


You recall how it goes—one of the after-dinner party [is] sent out of the 
living room, the others agreeing on a word, the one fated to be question- 
er returning and starting his questions. “‘Is it a living object?” “No.” “Is 
it here on earth?” “Yes.’”’ So the questions go from respondent around 
the room until at length the word emerges: victory if in twenty tries or 
less; otherwise, defeat. 

Then comes the moment when I am ... sent from the room. [I am] 
locked out unbelievably long. On finally being readmitted, [I] find a 
smile on everyone’s face, sign of a joke or a plot. [I] innocently start [my] 
questions. At first the answers come quickly. Then each question begins 
to take longer in the answering—strange, when the answer itself is only 
a simple “yes” or “no.” At length, feeling hot on the trail, [I] ask, ‘Is the 
word ‘cloud’?” “Yes,”” comes the reply, and everyone bursts out laugh- 
ing. When [I was] out of the room, they explain, they had agreed not to 
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agree in advance on any word at all. Each one around the circle would 
respond “yes” or “no” as he pleased to whatever question [I] put to 
him. But however he replied he had to have a word in mind compatible 
with his own reply—and with all the replies that went before.* 


This story is an illuminating metaphor of the process of constitutional 
decision. Note that if Wheeler had chosen to ask a different question, he 
would have ended up with a different word. But, by the same token, 
whatever power he had in bringing a particular word—cloud—into being 
was only partial. The very questions he chose arose from and were limit- 
ed by the answers given previously. 
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The Fate of the 
Constitution 


Walter Benn Michaels 


In a recent issue of the Texas Law Review devoted to the question of inter- 
pretation,' G. Edward White finds himself provoked to ask an odd but 
interesting question. The provocation for the question consists of argu- 
ments by Stanley Fish and Sanford Levinson proposing what White calls 
“a political determinism that leads very rapidly to nihilism,”* and 
White’s inquiry is meant to serve as a reminder of something ‘‘elementa- 
ry’ that Fish and Levinson have overlooked.* Why is it, White asks, that 
when we are doing interpretation we begin with a text?4 “Why not teach 
a class on constitutional law without the Constitution, or a course on the 
Iliad . . . without the Iliad?’ The question seems odd for obvious rea- 
sons—how could we imagine a class in constitutional interpretation 
without a constitution to interpret? But this is precisely what White 
thinks theorists like Fish and Levinson do imagine. According to White, 
they have forgotten that “‘[o]ne need only believe that it is relevant and 
necessary, in order to clarify the meaning of a designated source, to use 
the source itself as a basis for extracting the meaning.’”° White criticizes 
Fish and Levinson for “epistemological overkill’: “in order to prevent 
texts from being a source of objective meaning . . . [they] are attempting to 
prevent texts from being a source of any meaning.’’” Hence their nihil- 
ism, their belief that “‘no answers that do not flow from one’s prejudices are 
ever possible.”’® 

On this account, then, Fish and Levinson have not so much forgotten 
the text as they have deposed it, and, given this scenario, we can begin to 
see the interest as well as the oddness of White’s question. The question 
seems odd because it seems self-contradictory—if we had a class in inter- 
preting the Constitution without the Constitution, why would it be a 
class in interpreting the Constitution? But White’s point is not that if we 
want to interpret texts we need texts to interpret. The reason we need 
texts, according to him, is to serve as the “source” of our interpretations, 
since if our interpretations do not come from the text, they will ‘flow 
from’ our ‘‘prejudices.’’ What makes his question interesting, then, is 
that it concerns not the objects of interpretation but the sources. Both the 
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threat of nihilism and the promise of at least a limited objectivity, for 
White, depend on an account of where our interpretations come from: if 
they derive from the text, we are in relatively good shape; if they derive 
from our prejudices, we are in trouble. 

White’s interest in a causal account of interpretation is, of course, 
shared by his opponents in this debate. Levinson approvingly quotes 
Fish: “Interpretation is not the art of construing, but the art of construct- 
ing. Interpreters do not decode poems; they make them.’” Levinson 
then speaks of meaning as being “created rather than discovered.’’"” 
Both sides thus fall into (actually, leap into) what Richard Rorty has 
called ‘the basic confusion contained in the idea of a ‘theory of knowl- 
edge,’” the “confusion between justification and causal explanation.’""! 
White, Levinson, and their allies proceed as if a narrative of the origins of 
interpretations will necessarily provide the best test of their truth or 
falsehood. But if, as Rorty points out, there is no logical relation between 
justification and causal explanation, then the best tests of truth and false- 
hood are just the usual ones—not where the interpretation comes from, 
but whether it explains what seem to be crucial aspects of the text; 
whether it accounts for evidence outside the text that we may have about 
the text; and whether it coheres with other things we believe about the 
world. None of these tests bears any relation to the genetic concerns of 
White and Levinson; none bears any relation to what Philip Bobbitt at- 
tacks as the desire ‘‘to get behind arguments to causes.”””? 

This desire, Bobbitt writes in his important new book, Constitutional 
Fate, has produced an “entire enterprise . .. based on a confusion be- 
tween the justification for judicial review . . . and a hypothesized causal 
explanation for judicial review derived from sociopolitical theories.” 
Constitutional Fate is written in a spirit of opposition to the genetic enter- 
prise. Instead of “measuring our arguments against the social and politi- 
cal realities that are thought to account for them in the first place,’’™ 
Bobbitt wants us to think of constitutional arguments as “legal conven- 
tions,” or, better, as ‘“moves” in the “game” of interpreting the Constitu- 
tion and justifying one’s interpretation.’ 

As Bobbitt remarks, Constitutional Fate might even have been entitled 
‘The Rules of the Game’ since it attempts a showing of how justification 
is brought forth from conventional practices.’’”’® The point of the analogy 
is to direct attention away from ‘‘causal explanation ... derived from 
socio-political theories’’’” and toward the “theoretical moves” them- 
selves. The best way to understand how a game is played, Bobbitt seems 
to be saying, is to learn the rules and explore the strategies those rules 
make possible, not to hypothesize about what economic interests created 
the game and about what social interests are served by the various ways 
of playing it. Of course, this is not to deny that historical accounts of the 
interests motivating certain interpretations of the Constitution are possi- 
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ble and even, in certain contexts, essential. It is only to deny that such 
accounts have any special relevance to what Bobbitt calls the “‘legitima- 
tion” of those interpretations, that is, the determination of their truth. 
Because Bobbitt thinks that certain conventions of constitutional argu- 
ment legitimate interpretations, his book begins with a typology of these 
arguments. 

According to Bobbitt, there are basically six kinds of constitutional ar- 
gument: historical, textual, doctrinal, prudential, structural,!* and (his 
own contribution) ethical.!? His account of these arguments is fascinat- 
ing; mixing formal definition with historical example, Bobbitt is wonder- 
fully adept at giving the reader a clear view of what each argument 
claims and a concrete sense of how each one works. At the same time, 
however, he is concerned not so much with producing a definitive typol- 
ogy as with providing an outline of the central issues in constitutional 
interpretation, one that will grant all these arguments a place while hon- 
oring their differences, and that will demonstrate the importance of their 
“interplay” in ‘Constitutional decision making.’’”° 

Having sketched his outline and having, in particular, unpacked the 
category of ethical argument, Bobbitt links ethical argument to what he 
calls the “expressive function” of constitutional interpretation, the rule 
of the Supreme Court in giving ‘‘concrete expression to the unarticulated 
values of a diverse nation.’’?! Ultimately, ending his “tour’’ of the ‘“con- 
ventions” of constitutional argument and of the “values” expressed in 
constitutional interpretation, Bobbitt is led to consider (and attempt to 
answer) such fundamental interpretive questions as ‘‘whether Constitu- 
tional law is found or made, whether Realism or Formalism most appro- 
priately fits the Constitution, and ... how the legitimacy of judicial 
review is established and maintained.’’ Of these questions, the first— 
whether constitutional law is found or made—is clearly the most funda- 
mental, and Bobbitt’s answer to it—his doctrine of the ‘participatory 
Constitution’’—constitutes his most ambitious theoretical claim. But to 
understand and assess this claim, we must begin by taking a look at 
some of the arguments that make up his original typology. 

Historical argument, for example, ‘marshals the intent of the drafts- 
men of the Constitution and the people who adopted the Constitu- 
tion.’ Committed to the notion that “construction of the Constitution 
must rely on ‘the meaning and intention of the convention which framed 
and proposed it,’ ’’** historical arguments customarily invoke records of 
the convention’s debates and the writings, published and unpublished, 
of the Framers. The goal here is “the authoritative reading in a particular 
context,’ a goal that Bobbitt finds implausible and that other forms of 
argument utterly reject. Prudential argument, for instance, far from con- 
cerning itself with the historical circumstances in which the Constitution 
was written, ‘is accentuated by the political and economic circumstances 
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surrounding the decision.’ For the prudentialist, such as Brandeis, 
even the decision to decide depends on arguments drawn not ‘‘from the 
Constitution itself but from the institutional consequences of decid- 
ing.”’”” And ethical argument, as Bobbitt uses the term, concerns itself 
neither with the particular intentions of the Framers nor with the politi- 
cal and economic interests immediately at hand, but with a “characteri- 
zation of American institutions and the role within them of the American 
people.’’”’ Ethical arguments will thus appeal to an almost anthropologi- 
cal sense of values “based on the American ethos and not shared by all 
cultures.’ 

Bobbitt’s understanding of these arguments as conventional moves 
made possible by the rules of the game leads him to think of them essen- 
tially as different ways of doing the same thing—you can develop and 
argue an interpretation historically or prudentially just as, say, you can 
try to score six points either running the ball or passing it. By the same 
token, the moves you make will be dictated largely by strategic con- 
cerns—if the Constitution and the records of constitutional debate do not 
say much in support of your thesis, then prudential argument will be the 
way to go; if you have the ball on your own ten-yard line and you're 
down by four with a minute to play, then the pass makes a lot more 
sense than the run. But this way of thinking about constitutional argu- 
ments does not, in fact, survive Bobbitt’s own account of his typology, 
and the way in which it breaks down seems to me instructive for the 
whole debate about interpretation in which Constitutional Fate means to 
have its say. 

If, for example, we compare historical argument to Bobbitt’s own con- 
tribution, ethical argument, it becomes clear that two quite different 
things are going on. The essence of historical argument is its claim that 
because the Constitution should be understood to mean what its authors 
intended it to mean, the best evidence of its meaning is the historical 
record surrounding its production. Ethical argument, however, appeals 
not to historical records but to what Bobbitt sometimes calls the ‘“Ameri- 
can ethos’”’ and more often calls the “constitutional ethos.’’ So far, so 
good; we have what look like parallel appeals to two different aids in 
interpreting the Constitution. But if we look a little more closely, the par- 
allel breaks down, for where historical argument consists of instructions 
about where to look to find out what the Constitution really means, ethi- 
cal argument turns out already to have articulated the meaning for which 
one was searching. Ethical argument, Bobbitt says, “is bottomed on the 
notion that to some extent in every matter, and wholly in some matters, 
the government is just not ‘sovereign’ as to its people.’”*! And elsewhere, 
the ‘complementary features of ethical argument . . . are that while it 
confines government in few respects it provides an absolute bar as to the 
rights it does protect.’ 
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Ethical argument depends on, or rather consists of, some fairly sub- 
stantive claims about the kind of government provided for in the Consti- 
tution, above all the claim that it is meant to be a “limited government” 
in precisely the ways Bobbitt describes. And whether the account of the 
Constitution proposed in these descriptions is true or false, Bobbitt clear- 
ly uses ethical argument to do a very different job from historical argu- 
ment. If you want to know what kind of government the Framers meant 
us to have, historical argument tells you what evidence to look at; ethical 
argument tells you what the evidence says. Thus, where historical argu- 
ment has no necessary connection to any particular meaning, ethical ar- 
gument is already an account of the meaning historical argument is 
supposed to help you locate. In other words, you cannot turn to the con- 
stitutional ethos for help in producing an interpretation of the Constitu- 
tion—not because it won’t enable you to come up with an interpretation, 
but because if you know what the constitutional ethos is you already 
have the interpretation you were supposed to be looking for. 

Bobbitt’s alternative formulation, the ‘American ethos,” offers, at first 
sight anyway, an escape from this dilemma; an American ethos, unlike a 
constitutional ethos, need not at its outset amount to an interpretation of 
the Constitution. But there are at least two problems with invoking this 
American ethos as an aid in interpreting the Constitution. The first diffi- 
culty is empirical—one doesn’t exactly know what the American ethos is. 
At one point, Bobbitt associates the ethical approach with Chief Justice 
Warren’s tendency to confound lawyers by neglecting their technical le- 
gal arguments in favor of questions like “Is that fair?” or “Is that what 
America stands for?’ At another point, Bobbitt associates the ethical 
approach with President Carter’s remark at a press conference in the 
wake of two Supreme Court decisions limiting the rights to abortion that 
“Life is unfair.’’*4 The notion that life in America is both fair and unfair 
has a certain intuitive plausibility, but it is hard to see how that intuition 
can usefully be converted into a principle helpful in interpreting the 
Constitution. 

The empirical perplexities posed by the American ethos are, however, 
only symptomatic of a second, deeper problem. For even if we could get 
a good picture of what the American ethos is, why would it be any help 
to us in interpreting the Constitution? Why, that is, should an account of 
what we as Americans believe today be any help to us in interpreting a 
document not written by any of us and written instead by people whose 
beliefs may have been, in crucial respects, quite different from our own? 
Or, to put the theoretical point more precisely, why should an account of 
what a reader believes have any relevance to what a writer means? 

Bobbitt answers the first of these questions by denying, in effect, any 
difference between the Constitution and its interpreters. The Constitu- 
tion, he writes, “is in great measure what we are” and “we are... in 
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part, what the Constitution is.’’° Hence the great interpretive problem— 
whether constitutional law is made or found—turns out to be, for Bobbit, 
a false problem. Why? Because the problem assumes a distance between 
the Constitution and its interpreters, a distance so great that interpreta- 
tion can rarely if ever extract a past meaning from the text and so must 
customarily impose upon it a present meaning. According to Bobbitt, 
however, there is no great distance between the Constitution and its in- 
terpreters. Hence the interpreters are never simply makers or finders, 
they are “‘participant-spectators.’’*° And the Constitution is neither sim- 
ply made nor found; it is the product of a “fluid, two-way effect,” it is “a 
participatory Constitution.’ 

But to put the interpretive problem and its solution in this way is to do 
precisely what Bobbitt seems to have been determined not to do—substi- 
tute ‘causal explanation” for “justification.” In place of arguments for 
our interpretations, we are once again given a narrative of where they 
come from. Is the “source’’ of our interpretations our ‘‘prejudices” or the 
“text itself’? Instead of asserting the logical irrelevance of this question, 
Bobbitt answers it. Both, he says—we are the text, the subject is the ob- 
ject. Ina paroxysm of geneticism, he goes beyond establishing an episte- 
mologically uncontaminated relation between knower and known and 
simply makes them identical. Interpreting the Constitution becomes an 
act of Cartesian introspection, and the desire to establish knowledge on a 
genetically secure base is not repudiated but embraced. 

This solution to the problem of constitutional interpretation raises 
some difficult questions; for example, what exactly does it mean to claim 
that persons are identical to a text? But there is at least one important 
sense in which such a claim seems plausible; we must, in many respects, 
think we believe what the Framers believed, otherwise why would we 
retain the Constitution they wrote? This, however, is a political point, 
not an interpretive one; from the standpoint of interpretation, even if we 
really are the Constitution, what difference does it make? We can be as 
mistaken about ourselves as we can about anything else; we can misin- 
terpret our own utterances as easily as we can anyone else’s. 

Even if we agree that greater proximity to the object of interpretation 
may make it easier to get true interpretations, such proximity need not 
itself constitute an argument for the truth of those interpretations. In other 
words, nothing about the conditions in which we interpret has any neces- 
sary relation to the correctness or incorrectness of our interpretations. To 
say this, of course, is only to restate Bobbitt’s own complaint against those 
whose “enterprise . . . seems to be based on a confusion between the justi- 
fication for judicial review . . . and a hypothesized causal explanation for 
judicial review.’”’* Ultimately inscribing a version of this geneticism at the 
heart of his own enterprise, Bobbitt turns out to have demonstrated its 
persistence while powerfully asserting its irrelevance. 


388 Interpreting Law and Literature 





The example of so intelligent and determined a thinker going astray 
may be enough to give any putative successor pause, but perhaps, with 
Bobbitt’s help, it is still worth imagining for a minute what an account of 
constitutional interpretation indifferent to genetic concerns might look 
like. Suppose, for example, we simply say that the job of the Supreme 
Court is to interpret the Constitution and that by interpreting the Consti- 
tution we mean giving an account of what its authors intended. What 
does this commit us to? To begin with, we can say what it does not com- 
mit us to, and it certainly does not commit us to the historical method. It 
does not follow from the fact that interpreting the Constitution involves 
giving an account of the Framers’ intentions that the best evidence for 
determining those intentions will always, often, or ever be the records of 
debate among the Framers, or their correspondence, or their journalism. 
Two hundred years of experience indicates that sometimes these docu- 
ments will seem useful and sometimes they won't. 

To indicate the inadequacies of historical argument is not in any way to 
weaken the claim that in interpreting the Constitution we are giving an 
account of what its authors intended. Bobbitt shows this when, contrast- 
ing two other kinds of argument in his typology (doctrinal with textual), 
he remarks, “Doctrinal argument does not depend so much on how the 
drafters actually intended a specific passage to be applied as on the appli- 
cation of doctrines which serve or can be assumed to serve a general 
purpose sought by the drafters.’ The point here is that the invocation 
of the authors’ intentions is central—although, of course, one might 
have a different sense of what that intent is if one tries to account for the 
text as a whole rather than focusing on its individual parts. The claim 
that the Constitution means what its authors intended it to mean is thus 
neutral with respect to the relative merits of doctrinal and textual argu- 
ments or, for that matter, with respect to the merits of historical and 
structural arguments. It simply suggests that all these approaches at- 
tempt to find out what the drafters intended. 

Bobbitt’s category of “prudential” argument seems more difficult to 
explain, since if prudential arguments are “actuated by the political and 
economic circumstances surrounding the decision,’ and if ‘’prudential- 
ists generally hold that in times of national emergency even the plainest 
of constitutional limitations can be ignored,’*! then it seems highly im- 
plausible to claim that prudentialists are somehow interpreting the au- 
thors’ intentions. Nevertheless, they are, and, again, Bobbitt’s own 
formulation brings this out. Consider the situation of the prudentialist 
who decides in a national emergency that “the plainest of constitutional 
limitations” should be ignored. Such a prudentialist isn’t arguing that 
the Constitution means something other than what its authors intended 
it to mean; he is arguing that given (what is in this case) its plain mean- 
ing, the Constitution should be ignored. 
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Even in situations where neither the meaning nor the emergency is so 
plain that the Constitution must be ignored, prudentialists customarily 
argue not for rereading but for what amounts to a rewriting of the Con- 
stitution. A rewriting is called for by the text's irrelevance to the matter at 
hand; called for, that is, by the reading the prudentialist has already ob- 
tained. ‘Our problems,” writes Alexander Bickel, ‘have grown radically 
different from those known to the Framers, and we have had to make 
value choices that are effectively new. ... Anything that might still be 
called ‘construction’ of the written Constitution has come to suffice less 
and less.’’#? Whether the Constitution should be judicially rewritten and 
whether the intentions of the Framers are relevant to American life today 
are real questions but not interpretive ones. Indeed, they presuppose an 
interpretive answer—the Constitution means what the Framers intend- 
ed it to mean—an answer acknowledged in practice, if not in theory, by 
every interpreter of the Constitution. 

At a time when, as Sanford Levinson has remarked, “intentionality 
arguments” are “increasingly without defenders . . . in the academic le- 
gal community,’ it may seem perverse not only to defend intention but 
to claim that every interpreter is always and only looking for authorial 
intention. Such perversity seems to me justified, however, by the ulti- 
mate implausibility of the alternative, which is a formalism that requires 
us to believe that sounds in the air and marks on paper are intrinsically 
meaningful. My contention is not only that no one should believe this but 
that no one does believe it; no one treats sounds or marks as words unless 
he or she thinks of them as speech acts expressing the intentions of some 
agent.** No one would even try to interpret the Constitution if everyone 
thought it had been put together by a tribe of monkeys with quills. And 
to grant the existence of human Framers but insist that their intentions 
should not be binding on subsequent generations is only to introduce the 
monkeys at a later date. 

Of course theorists who think that texts can be separated from inten- 
tion do not really imagine the Constitution to have been originally pro- 
duced or subsequently altered in some bizarre way. Instead, they 
imagine that the passage of time and the problems of multiple author- 
ship have eventually separated the text from its original authors and giv- 
en it a life of its own. Although one can readily acknowledge that old 
texts written by many people may prove difficult to interpret correctly, it 
is hard to see how (absent some theory of spontaneous generation) diffi- 
culty can produce autonomy. Perhaps theorists opposed to interpreting 
the Constitution as the expression of its authors’ intentions could more 
plausibly claim that although reading a text may well involve reading it 
as the expression of someone's intention, we needn't read the Constitu- 
tion as the expression of the Framers’ intentions. We can read it instead as 
expressing the intentions of people closer to us in time and spirit. But 
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this clearly doesn’t help. For, if the Framers wrote the Constitution and 
the text we are reading does not express their intentions but expresses 
instead the intentions of someone else, why is it the Constitution? And if 
it is not the Constitution, what does our interpretation of it have to do 
with constitutional interpretation? 

At this point, it may seem that we have painted ourselves into a politi- 
cally uncomfortable corner. Having determined that the Constitution 
can only mean what its authors intended it to mean, we are left with ‘the 
problem of explaining,” in Levinson’s words, ‘why intentions of long- 
dead people from a different social world should influence us.’ But this 
is an objection to constitutional government, not to intentionalist inter- 
pretation. Intentionalists are as free to think that the Constitution should 
be jettisoned as they are free to think of it as a sacred text. Furthermore, 
intentionalists, when they do engage in constitutional interpretation, 
need not be committed to the sorts of interpretations that accompany 
what is sometimes called ‘‘strict construction.”” Indeed, one of the many 
merits of Bobbitt’s Constitutional Fate is that it shows us how ways of 
reading that have little to do with strict construction can still be under- 
stood as attempts to account for the Framers’ intentions. Bobbitt’s own 
“ethical’’ argument, for example, with its claim that the Constitution ar- 
ticulates an ‘ethos of limited government’’** with respect to individual 
rights, is a perfectly plausible reading of the Framers’ intentions. What 
makes it plausible is not, however, some mysterious identity of subject 
and object, people and text, but its explanatory power with regard to a 
wide range of evidence: the text itself, documents relating to the compo- 
sition of the text, early traditions of interpretation, and other indicia. 

Of course, explanatory power alone does not guarantee the truth of 
the interpretation. Nothing does and nothing could. Perhaps the Consti- 
tution is much less committed to individual rights than many of us think. 
As interpreters, we must be concerned with such questions, and, as citi- 
zens, we may well believe that a good deal rides on the answer to them. 
We may even be dismayed by the political consequences of our inability 
to decide with certainty just what the Constitution does mean. But, 
whatever the Constitution means, whatever rides on our beliefs about 
what it means, whatever may be the consequences of our inability to 
know with any certainty what it means, there is one certain thing we can 
know—it means what its authors intended it to mean. 
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Judicial Criticism 


James Boyd White 


Today I shall talk about the criticism of judicial opinions, especially of 
constitutional opinions. This may at first seem to have rather little to do 
with our larger topic, ‘The Constitution and Human Values,”’ but I hope 
that by the end I will be seen to be talking about that subject too. In fact I 
hope to show that in what I call our “criticism,” our “values” are defined 
and made actual in most important ways. 

I will begin with a double quotation. I recently heard my friend and 
colleague Alton Becker, who writes about language and culture, begin a 
lecture by saying that one universal aspect of cultural life is the keeping 
alive of old texts, a reiteration of what was said before in a new context 
where it can have a life that is at once old and new. (The Javanese even 
have a name for it.) The text that Becker chose to keep alive in his lecture 
was a remark made by John Dewey when, toward the end of his long 
life, he was asked what he had learned from it all. He said, “I have 
learned that democracy begins in conversation.” In this lecture I will try, 
by locating it in a new context, to give that same sentence a continued 
life. 

The process of giving life to old texts by placing them in new ways and 
in new relations is of course familiar to us as lawyers. It is how the law 
lives and grows and transforms itself, for the law is nothing if it is not a 
way of paying attention and respect to what is outside of ourselves: to 
texts made by others in the past, which we regard as authoritative, and 
to texts made in the present by our fellow citizens, to which we listen. 
We try to place texts of both sorts in patterns, of what has been and what 
will be, and these patterns are themselves compositions. The law is at its 
heart an interpretive and compositional, and in this sense a radically lit- 
erary, activity. 

Such at least is my view: for others the law is policy, nothing but poli- 
cy, and the only question what results we prefer; or power, nothing but 
power, and the only question who has it; or perhaps it is morality, and 
the only question what is “right” or “wrong.” So in these remarks I will 
be making a claim for the character of law itself, as a way of reading, 
composing, and criticizing authoritative texts, and in so doing, as a way 
of constituting, through conversation, a community and a culture of a 
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certain kind. In doing this I will try to give two other texts renewed life 
too, namely the opinions of Chief Justice Taft and Justice Brandeis in the 
famous case of Olmstead v. United States.' 


| 


Much of my previous work has been devoted to trying to work out a 
method of criticism, or what I call a way of reading, that can afford the 
grounds upon which we can engage with legal and literary texts alike. 
This is the object especially of my book When Words Lose Their Meaning, 
in which I elaborate a way of reading that focuses attention (a) upon the 
state of the language and culture that a particular writer inherits and 
must use; (b) upon the ways in which that language is reconstituted, for 
good or ill, in his or her use of it; and (c) upon the social, ethical, and 
political relations that the text establishes both with its reader and with 
others. The first stage of the criticism is cultural; the second is literary; 
and the third ethical and political. A full essay in judicial criticism would 
address all of these questions, but today I shall direct your attention es- 
pecially to this last aspect, that is, to the way a judge constitutes a social 
and political world in his writing: to the way his opinion constitutes him 
as a mind and as a judge, his colleagues as a court, and his readers as 
lawyers, citizens, or other kinds of legal and nonlegal actors. 

In every opinion a court not only resolves a particular dispute one way 
or another, but validates or authorizes one kind of reasoning, one kind of 
response to argument, one way of looking at the world and at its own 
authority, or another. Whether the process is conscious or not, the judge 
seeks to persuade the reader not only of the rightness of the result 
reached and the propriety of the analysis used, but of his or her under- 
standing of what the judge, the law, the lawyer, and the citizen are and 
should be—in short, of his or her conception of the kind of conversation 
that does and should constitute us. In rhetorical terms, the court gives 
itself an ethos, or character, and does the same both for the parties to a 
case and for the larger audience it addresses—the lawyers, the public, 
and the other agencies in government. It creates by performance its own 
character and role and establishes a community with others. This is, I 
believe, the most important part of the meaning of what a court does: 
what it actually becomes, independently and in relation to others. It is 
here that we can find its values most fully defined and realized. 

The life of the law is in large part a life of response to these judicial 
texts. They invite some kinds of response and preclude others; as we 
deal with these invitations, both as individuals and as a community, 
we define our own characters, our minds and values, not by abstract 
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elaboration but in performance and action. The life and meaning of an 
opinion, or a set of opinions, lie in the activities it invites or makes possi- 
ble for judges, for lawyers, and for citizens; in the way it seeks to consti- 
tute the citizen, the lawyer, and the judge, and the relations among 
them; and in the kind of discoursing or conversational community it 
helps to create. 

When we turn to judicial opinion, then, we can ask not only how we 
evaluate its “result’’ but, more importantly, how and what it makes that 
result mean, not only for the parties in that case, and for the contempora- 
ry public, but for the future: for each case is an invitation to lawyers and 
judges to talk one way rather than another, to constitute themselves in 
language one way rather than another, to give one kind of meaning rath- 
er than another to what they do, and this invitation can itself be analyzed 
and judged. Is this an invitation to a conversation in which democracy 
begins (or flourishes)? Or to one in which it ends? 


UJ 


I turn now to the famous case of Olmstead v. United States, to ask of each 
of the two primary opinions how it constitutes the conversation that de- 
fines us. How does it define the Constitution it is interpreting; the pro- 
cess of constitutional interpretation in which it is engaged; the meaning 
of the Fourth Amendment; the place and character of the individual citi- 
zen in our country, and that of the judge, the law, and the lawyer? What 
conversation does it establish, with what relation to ““democracy’’? What 
community does it call into being, constituted by what practices and en- 
acting what values? 

To start with the facts of the case: federal officials, with some state 
police assistance, systematically tapped the telephone wires of persons 
they suspected to be involved in a large-scale bootlegging operation. 
They did so without probable cause or a warrant, and in violation of state 
laws that made wiretapping a crime. Upon the basis of evidence ob- 
tained as a result of this activity, the defendant was convicted of a federal 
offense and appealed. The question is whether the wiretapping violated 
the defendant’s Fourth Amendment rights, for if it did, the government 
concedes that the exclusionary rule applies to prohibit the admission of 
that evidence.* 

It is important to emphasize that the question is not whether the intru- 
sion was justified—by reason of the degree of probable cause, by the 
presence of a judicial warrant, or on some other ground—but whether or 
not what the officers did counts as an intrusion to which the Constitution 
speaks at all. If it does not, then the police may tap the wires not only of 
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suspected criminal but of everyone, without constitutional consequence, 
In this respect Olmstead is one of a series of cases that mark out what we 
are now likely to call the “privacy interests’ protected by the Fourth 
Amendment, the invasion of which requires prior or after-the-fact judi- 
cial approval.* Subsequent cases have involved such things as affixing a 
beeper to a car in order to trace its movements;? scraping paint from a car 
in order to make a chemical analysis;° taking fingerprints, blood samples, 
or hair clippings; stopping and frisking people;’ examining bank records 
or employment files;* and using marijuana-sniffing dogs and undercover 
agents.’ The Court's view on these questions does much to define whatit 
means to be a citizen in our country, for these cases tell us what actions 
by officials count as intrusions to which the Constitution speaks. 

The text of the Fourth Amendment is as follows: ‘The right of the peo- 
ple to be secure in their persons, houses, papers, and effects, against 
unreasonable searches and seizures shall not be violated; and no warrant 
shall issue but upon probable cause, supported by oath or affirmation 
and particularly describing the place to be searched and the persons or 
things to be seized.’’!” 


A. 


In his opinion for the majority, Chief Justice Taft makes short work of the 
defendant's claim: 


The Amendment itself shows that the search is to be of material 
things—the person, the house, his papers or his effects. The description 
of the warrant necessary to make the proceeding lawful, is that it must 
specify the place to be searched and the person or things to be 
seized... . 

.. .The Amendment does not forbid what was done here. There was 
no searching. There was no seizure. The evidence was secured by the 
sense of hearing and that only. There was no entry of the houses or 
offices of the defendants." 


The Fourth Amendment does not apply, he says, because there was 
no “search” and there was no “seizure,” defining these words in terms 
of trespass and materiality. This definition is itself arguable—in his dis- 
sent, for example, Justice Brandeis will argue that the Fourth Amend- 
ment should be conceived of as protecting privacy rather than 
property.'? But let us suppose for the moment that we are not to go so far 
as that, but actually accept Taft’s view that the Fourth Amendment re- 
quires a trespassory invasion of an individual’s right. Let us also put 
aside the argument that the illegality of the conduct itself should require 
exclusion. Accepting Taft’s property-trespass theory, then, is the result 
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in Olmstead as self-evidently clear and correct as the opinion makes it 
seem? 

I think not. Even on Taft’s view of the law the defendant has much to 
say. After all, the officials undoubtedly trespassed against the telephone 
company in inserting tapping wires into its lines, and the defendant 
might well be given standing to protect that interest, especially since in 
this case the telephone company entered an appearance to argue on his 
behalf. Or, if a “property” or “possessory”’ interest on the part of the 
defendant himself is required, one might argue that he had a leasehold 
or easement in the wires, created by contract with the telephone compa- 
ny, or an interest created by the operation of trust law—the telephone 
company holding the wires beneficially for the defendant—or even by 
the penal law of Washington that made the tapping of the wires a crime. 
Or the company could be seen as the custodian of the defendant's inter- 
ests by contract, just as the bank that holds papers in a safe deposit box, 
the lawyer who holds papers in a file, the United Parcel Service which 
contracts to deliver a package, can be said to be custodians of someone 
else’s interest. There was, in brief, a trespass, notwithstanding Chief Jus- 
tice Taft’s claim; and there are at least colorable arguments either that the 
trespass was upon an interest of the defendant, or that, owing to his 
relation to the holder of the primary right, the defendant ought to have 
standing to raise the question. But in the Taft opinion no response what- 
ever is made to these lines of argument. 

Taft makes another conclusory claim that is also based on what ap- 
pears to him the plain language of the Fourth Amendment. The amend- 
ment speaks of the seizure of ‘persons or things,’” and requires a 
warrant ‘‘particularly describing” the “persons or things to be seized.”’ 
Taft reads this language as saying that intangibles are not protected by it. 
This is of course one possible reading, but even if it is accepted, it does 
not necessarily follow that the officer’s testimony as to the overheard 
words should not be excluded. Even if the words themselves are not 
seizable objects under the Fourth Amendment, their exclusion could be 
required, for example, because the proffered testimony is the fruit of the 
admittedly unlawful trespassory invasion. 

Moreover, a different reading of the language of the amendment is 
itself also possible, namely that the seizure of words, oral words, is not 
covered by the amendment in another sense: not that they are unprotect- 
ed by the amendment, but that under its provisions they are immune 
from seizure, at least whenever there is an ancillary trespass. This immu- 
nity, it would be argued, arises from the fact that no warrant could prop- 
erly issue for them (since it would never be possible to meet the 
particularity requirements of the warrant clause). Finally, and most sig- 
nificantly, it is simply conclusory to say that words cannot be seized—in 
fact, what took place in this case could fairly be described without any 
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violence to the term as the “seizure’’ of words. Analogies from property 
law can be employed to support this result, for under federal law today, 
and under state and federal law then, words can be made the object of 
property under copyright laws. The right to say or to write them can be 
bought and sold. And if the state may create a property right directly, 
through its copyright laws, why can it not do so indirectly, through its 
penal law, prohibiting the seizure of some words in some circumstances? 

The point of these remarks is not to argue that words are seizable ob- 
jects, or that a trespass against the defendant occurred, or any of the 
other matters suggested above, but merely to make plain that colorable 
arguments along these lines can be developed, none of which was ad- 
dressed by Taft. If Taft did not meet such obvious arguments in his opin- 
ion, upon what do you suppose he relied to make the conclusory 
language quoted above persuasive to his readers? You will read his opin- 
ion in vain for an explicit justification of those characterizations. He dis- 
cusses cases, but only in the most conclusory way, summarizing their 
facts and sometimes their holdings, but never attempting to draw in an 
analytic way a connection between those cases and the case before him. 
(He says, for example, of Gouled v. United States,‘4 which dealt with a 
surreptitious filching of papers, that it ‘‘carried the inhibition against un- 
reasonable searches and seizures to the extreme limit.’”!° But he says 
nothing to explain or validate that characterization.) 

I think that the answer to the question of what Taft relies upon to make 
his conclusions persuasive to his reader is that he depends more than 
anything else upon the very power of characterization that he has exem- 
plified throughout his opinion, upon the voice of authority with which 
he has been speaking. For he repeatedly characterizes both the facts and 
the other judicial opinions with a kind of blunt and unquestioning finali- 
ty, as if everything were obviously and unarguably as he sees them, and 
in doing this he prepares us for the conclusory and unreasoned charac- 
terizations upon which the case ultimately turns. He makes a character 
for himself in his writing and then relies upon that created self as the 
ground upon which his opinion rests. This character, as I will suggest 
more fully below, is that of a simple, even simple-minded, authoritarian. 

There is a kind of self-evident circularity about this, of course, but here 
as elsewhere arguments from self-evidence have a remarkable power, at 
least to those disposed to share the basic premises. And if we accept his 
lesser characterizations of fact and law, for whatever reason we do so, we 
find ourselves increasingly ready to submit to the final and conclusive 
characterization. 

What is the view of the Constitution, the law, the citizen, the reader, 
that is enacted in this writing? For Taft the Constitution is a document 
that is in its own terms authoritative, telling the rest of us what to do. It 
has, so far as can be gleaned from this opinion, no higher purposes, no 
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discernible values, no aims or context; it is simply an authoritative docu- 
ment, the ultimate boss telling the rest of us what to do. The task of the 
judge is to be an intermediate boss, producing a text that has a similar 
structure: not reasoned, not explained, not creating in the reader the 
power that reason and explanation do—for if you are unpersuaded by an 
opinion that purports to rest upon reason you may reject the authority of 
the opinion itself—but an act of power resting upon power, pure and 
simple. The Constitution is a document written in plain English making 
plain commands: if you think they are not plain, wait till | have spoken 
and I will make them plain. 

If one were to read this text as a literary text, and ask what it is that Taft 
really values and thinks is important, the first answer would be his own 
voice and his own power; the second, rather surprisingly, would be the 
criminal enterprise itself. He describes this at great length and in glowing 
terms: 


The evidence in the records discloses a conspiracy of amazing magni- 
tude to import, possess and sell liquor unlawfully. It involved the em- 
ployment of not less than fifty persons, of two seagoing vessels for the 
transportation of liquor to British Columbia, of smaller vessels for coast- 
wise transportation to the State of Washington, the purchase and use of 
a ranch beyond the suburban limit of Seattle, with a large underground 
cache for storage and a number of smaller caches in that city, the main- 
tenance of a central office manned with operators, the employment of 
executives, salesmen, deliverymen, dispatchers, scouts, bookkeepers, 
collectors and an attorney. In a bad month sales amounted to $176,000; 
the aggregate for a year must have exceeded two millions of dollars.'® 


Taft then describes with similar, but perhaps somewhat less intense, 
feeling the attempts of law enforcement agencies to bring this conspiracy 
to its knees: ‘The gathering of evidence continued for many months. 
Conversations of the conspirators of which refreshing stenographic 
notes were concurrently made, were testified to by government wit- 
nesses. They revealed the large business transactions of the partners and 
their subordinates.’"'” That is what this voice admires: organization, 
scale, enterprise, and success. It would be possible to imagine someone 
saying, ‘“The Constitution of the United States is an achievement of 
amazing magnitude.”” But Taft’s enthusiasms and admiration, as ex- 
pressed in this text at least, lie elsewhere. 

Not that he makes no reference to the Constitution: at the end of this 
long statement of the facts Taft abruptly interposes the language of the 
Fourth Amendment, flopped before us like a pancake. The reader cannot 
help wondering what this language can possibly have to do with the 
detective story we have just read, with this thrilling world of organized 
scale and competition, for Taft—in this sense a “‘realist’’—the real world. 
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This is of course exactly the feeling that Taft’s opinion is designed to elicit 
in us, the sense that the Fourth Amendment has nothing to do with what 
is really at stake in the case. And this narrative implicitly supports the 
constitutional ideology he has been obeying, for it invites us to see pow- 
er and force as real, language as simple, and government as about the 
struggle between the forces of good and the forces of evil. Nothing more 
than that and nothing less. And law is simply the will of good 
authority.'5 

To sum up: Taft has, and exemplifies in this opinion, a view of the 
process in which he is engaged that goes something like this: ‘My job is 
to decide this case in light of the Constitution. Here are the facts. They 
are as plain as can be. Here is the text. It is as plain as can be. It speaks of 
searches and seizures and here there is neither.” This is a commitment 
by Taft to a particular text and to a particular way of reading it: for him it 
is simply authoritative, composed in plain English—therefore plainly 
readable and simple—and to be read “‘literally.”” Since there is no such 
thing as “literal” reading of words, that repudiation of ambiguity and 
complexity itself works as an unexposed, unexplained, and unjustified 
claim to authority, including the authority to reduce difficulty to simplici- 
ty—a claim to an authority that is in fact implicit in every claim to read 
language “‘literally.”’ 

The function of the court as Taft enacts it is thus not to reason, not to 
argue, not to explain, but to declare the meaning of an authoritative text. 
The judge is qualified for this function primarily by his position as judge; 
but also self-qualified, in the opinion itself, by the skill and force with 
which the facts and law are stated, and by the very force of his voice: in 
this instance a no-nonsense voice, business-like, a bit that of a crusty old 
boss from a 1930s movie. And the congruence or harmony between 
Taft’s view of the Constitution and his view of his own role under it, 
between his voice and his sense of the Constitution’s voice, gives his 
performance the great rhetorical force that arises when different dimen- 
sions of meaning coincide. 

What kind of argument does this opinion invite in future cases, what 
kind of conversation does it establish? The answer is, ‘Make any argu- 
ment you want and I'll tell you what the result is.” The opinion invites a 
conversation of countering characterizations, conclusory in form, be- 
tween which the judge will choose, or which he will resolve by making 
characterizations of his own. 

What kind of education is required to perform the function Taft de- 
fines, or to argue to him, or to be a lawyer or judge in our system as he 
sees it? The answer is very little. You must know the legal categories in 
which the conclusions will be stated, and be able to relate them to each 
other. But the only question contemplated in this opinion is whether the 
person speaking has the authority to make his characterizations, not 
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whether something is right or wrong. Legal training, if it were guided by 
this opinion, would be training in making one’s voice authoritative, 
unquestioning and unquestionable. !” 

To judge from this opinion, what is the Constitution in general, the 
Fourth Amendment in particular, really about? What values do these 
texts establish, what values do we serve in our reading of them? For 
Taft, as he writes here, neither the Constitution nor the Fourth 
Amendment is about anything very important or valuable; it is simply 
a set of words that tells us what to do. Real value is to be found in the 
fact of authority, in the reduction to simplicity, in the ‘‘no-nonsense”’ 
voice, in the very control, acquiesced in by his reader, over the facts 
and the language of the case. 

Why does this kind of performance work as well as it does? I think 
because it appeals to our desires for simplicity, for authority of a certain 
kind, and for a boss who will tell us what things mean and how they are. 
These desires show up again, with quite a different quality, in the work 
of Justice Black, who struggled valiantly to see in the Bill of Rights a cer- 
tain and clear body of law by which “due process of law” could be de- 
fined.” We often see a similarly authoritarian claim, acquiesced in for 
similar reasons, in the interpretation of sacred texts: a person, or a group, 
claims the authority to declare the meaning of the sacred language, with 
which it is in fact the individual’s responsibility to engage as an autono- 
mous and present person, and we yield to the claimed authority. We do 
so because it relieves us of the task and responsibility of facing what is 
difficult, complex, and uncertain, of making judgments of our own, of 
responding as ourselves. To yield in either context is to destroy the life 
the text makes possible; yet we do it. When we do so we participate in a 
conversation that is not the beginning but the end of democracy. 


B. 


The opinion of Mr. Justice Brandeis, justly famous, is different in almost 
every respect. To begin with the statement of the facts, Justice Brandeis 
(not surprisingly) describes not the “conspiracy of amazing magni- 
tude’’?! of the defendants but the behavior of the federal officials who 
arranged to tap the defendant's telephone wires: ‘To this end, a lineman 
of long experience in wire-tapping was employed, on behalf of the Gov- 
ernment and at its expense . . . . Their operations extended over a period 
of nearly 5 months. The typewritten record of the notes of conversations 
overheard occupy 775 typewritten pages.”” This is to focus the reader’s 
attention not on the criminal enterprise engaged in by the defendant but 
upon the government's conduct. Brandeis concludes by saying that the 
government concedes that its conduct was unreasonable and thus, if 
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there is a search or seizure, that the evidence must be excluded. It 
“makes no attempt to defend the methods employed by its officers,” but 
instead ‘‘relies on the language of the Amendment; and it claims that the 
protection given thereby cannot properly be held to include a telephone 
conversation.”’* 

This is to put directly in issue the question how that language should 
be read. Instead of simply asserting a conclusion, or implying as Taft did 
when he quoted the language, that one answer was obviously right, 
Brandeis focuses our attention on the general question of interpretation 
and puts the burden of advancing its interpretation on the government. 
He thus poses a question, never explicitly addressed by Taft: how are we 
to think about our reading of this text?” 

His first step in responding to that question is to begin his next para- 
graph with the famous remark of Chief Justice Marshall: ‘‘We must never 
forget that it is a constitution that we are expounding.”’” This is to assert, 
against Taft, that the question how the Constitution ought to be read, or 
expounded, deserves explicit thought of a special kind. Brandeis next 
defines what expounding has meant in the past by summarizing cases in 
which the Court sustained the exercise of powers by Congress over ‘‘ob- 
jects of which the Fathers could not have dreamed.’’”° This is a way of 
showing that the kind of “nonliteralist’’ reading he favors, which he calls 
“expounding,” has been part of our tradition not only on behalf of the 
individual in his struggles with the government, but on behalf of Con- 
gress itself. The next series of examples shows that the Court has ex- 
pressed a similar view of the Constitution in its approval of state 
regulations which, quoting Euclid v. Ambler Realty Co., ‘a century ago, or 
even half a century ago, probably would have been rejected as arbitrary 
and oppressive.’’”?” Only then does Brandeis move to clauses protecting 
the individual and claim that they must be read in the way he has now 
established as traditional and neutral, to allow for adaptation to a chang- 
ing world. 

But exactly what is this way of reading? Ifa “‘literalist’’ reading of the 
Constitution will not do, what will? Brandeis has given examples of 
flexibility but no general principle, and the principle of “adaptation’’ 
alone will not do, for it is a principle of change for its own sake. To 
meet the need he has created, he now quotes from Weems v. United 
States:** 


Legislation, both statutory and constitutional, is enacted, it is true, from 
an experience of evils, but its general language should not, therefore, be 
necessarily confined to the form that evil had theretofore taken. Time 
works changes, brings into existence new conditions and purposes. 
Therefore a principle to be vital must be capable of wider application 
than the mischief which gave it birth. This is particularly true of consti- 
tutions... . [OJur contemplation cannot be only of what has been but 


402 Interpreting Law and Literature 





of what may be. Under any other rule a constitution would indeed be as 
easy of application as it would be deficient in efficacy and power.” 


Brandeis uses this language to define his own fundamental attitude: 
that the interpretation of the general language of the Constitution, 
though naturally to be informed by the nature of the evils or mischiefs 
which gave rise to the language in the first place, must not be limited by 
those configurations, but should be guided by an understanding of the 
general evils, or goods, of which these are local examples. This view of 
what the Constitution is and how it is made is altogether different from 
Taft's, and it is ultimately based on a different vision of human life: that 
we have limited intelligence, limited imagination, limited grasp of facts; 
that our thinking is naturally shaped by our immediate experience; that 
we live in time, through which our experience and every aspect of our 
culture changes; that a central object of collective life is at once to main- 
tain a central identity while undergoing this process of change and to 
learn from that process; and that all this was as true of the Framers of the 
Constitution as it is of us today. 

In Brandeis’s view the Constitution in fact addresses these very limita- 
tions, for it provides us with collective experience and with institutions 
by which we can to some degree transcend our circumstances. The point 
of the Constitution is to enable us to bring into our minds at once both 
our own experience and that of our predecessors, and to think about that 
experience as a whole in a disciplined way: it is in principle a mode of 
education and self-creation over time. F 

The Framers, that is, sought at once to establish and to limit their gov- 
ernment, basing their effort on views of the individual, of democracy, 
and of republican government that made sense to them, and that were 
partly—but like all views, only partly—susceptible to definition and ex- 
pression in their own language. They spoke that language directly and 
with confidence. But they also wished this text to be authoritative in 
other contexts, in other configurations of social reality, in conjunction 
with other languages. They therefore must have meant it to be read in a 
way that would permit it to be relocated in a new, and in principle to 
them unknowable, context, that is, ““nonliterally.” What is required in 
interpreting the Constitution, therefore, is something like translation, a 
bringing into the present a text of the past. But we all know that perfect 
translation is impossible—no one thinks that Chapman’s Homer is Ho- 
mer, or Lattimore’s either—and this in turn requires us to recognize that 
our own formulations of the meaning of the text to which our primary 
fidelity extends must be made in the knowledge that they are in part our 
own creation. 

This view of constitutional interpretation requires of the reader not 
merely the explication of plain English, as Taft’s method does, but the 
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capacity to penetrate the surface of language, and of social and cultural 
reality as well, in order to reach an understanding of the deepest ques- 
tions that arise in social life, forever changing their particular forms. It 
requires, as all translation does, an attempt to be perfectly at home in two 
worlds, an attempt that must always fail. Our compositions should 
therefore reflect an awareness of the silence, the ignorance, that sur- 
rounds them. What Brandeis asks of the judge, and therefore of the law- 
yer, is not merely the ability to characterize facts and language as 
meaning one thing or another, but the capacity to find out what has 
been, what is, and what shall be, and to conceive of the Constitution as 
trying to provide, through its language, and through the general princi- 
ples that it expresses, a way of constituting ourselves in relation to our 
self-transforming world. 

But how is all this to be done? Brandeis has implicitly committed him- 
self to exemplifying the process that he recommends, and he proceeds to 
do that. He says, “When the fourth and fifth amendments were adopt- 
ed, ‘the form that evil had theretofore taken,’ had been necessarily sim- 
ple. Force and violence were then the only means known to man by 
which a government could directly effect self-incrimination.’”*° But cir- 
cumstances have since changed—‘‘time works changes’’—and the gov- 
ernment has already discovered other means for achieving its primary 
objective, “to obtain disclosure in court of what is whispered in the clos- 
et.’3! And since we are to think about ‘‘what may be,” it also becomes 
important for Brandeis to say that ‘the progress of science in furnishing 
the Government with means of espionage is not likely to stop with wire- 
tapping.’’*? One can scarcely imagine what may be possible in the future. 
He concludes by asking, “Can it be that the Constitution affords no pro- 
tection against such invasions of individual security?’”*? 

Or, to put his question slightly differently, are we unable to think 
about this question in any terms other than those actually used by the 
Framers, not only in the Constitution but in the rest of life? If so, the 
Constitution in the nature of things cannot endure, for its continued life 
requires its constant translation into new circumstances, new terms, a 
translation to which the Constitution itself offers guides, through what 
Brandeis calls its ‘“principles.’’ The text must be removed from the web of 
associations that once gave particular meaning to its terms and relocated 
in a new set of such associations. The text remains the same, but its 
translation—its being carried over—to our own time locates it in a new 
context of particularities which will, and should, give it a transformed 
meaning. 

How is this to be done in practical terms? Here Brandeis shows what 
is peculiar to the lawyer’s way of facing these questions, by turning to 
precedent. He begins with Boyd v. United States,“ defined now not 
merely as an invoice-discovery case, but as establishing the right to 
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personal security, personal liberty, and private property. For Brandeis 
Boyd is about the relation between the individual and the government 
on the most fundamental level, establishing zones into which the gov- 
ernment may not enter. Ex parte Jackson, which held that a sealed let- 
ter in the mails was entitled to Fourth and Fifth amendment protection, 
is for him not distinguishable, as it is for Taft, but squarely on point. 
Taft had wanted to say that Jackson was different from Olmstead because 
the government had created the monopoly involved in that case. Bran- 
deis denies the distinction: ‘The mail is a public service furnished by 
the government. The telephone is a public service furnished by its au- 
thority. There is, in essence, no difference between the sealed letter 
and the private telephone message.’’** It is true that one is tangible and 
the other not, but the evil—the invasion of privacy—of wiretapping is 
actually far greater than that involved in tampering with the mails. 
That is, when you look at judicial precedent the way that Brandeis’s 
conception of the Constitution and of law more generally requires us to 
do, with an eye to the general principles and aims of the texts in ques- 
tion, the distinctions upon which Taft relies disappear. Conceived of as 
a case about privacy, as Brandeis says it should be, Jackson actually es- 
tablishes the principle for which the defendants argue. 

Brandeis then turns again to the general question of constitutional con- 
struction, arguing that “‘an unduly literal’’ method of construction ought 
to be rejected in this case as it has been in others. The nature of the Con- 
stitution requires an examination not merely of its words but of its ““un- 
derlying purposes.” In this spirit he summarizes the holdings of the 
cases since Boyd, which have, he says, settled the following things: 


Unjustified search and seizure violates the Fourth Amendment, what- 
ever the character of the paper; whether the paper when taken by the 
federal officers was in the home, in an office, or elsewhere; whether the 
taking was effected by force, by fraud, or in the orderly process of a 
court’s procedure. From these decisions, it follows necessarily that the 
Amendment is violated by the officer’s reading the paper without a 
physical seizure, without his even touching it; and that use, in any crim- 
inal proceeding, of the contents of the paper so examined—as where 
they are testified to by a federal officer who thus saw the document or 
where, through knowledge so obtained, a copy has been procured else- 
where—any such use constitutes a violation of the Fifth Amendment.” 


This is an argument from a series of holdings to a general conclusion 
(which he will shortly state in terms of “privacy’’) that determines the 
result in the particular case. Brandeis here exemplifies the process by 
which the Constitution, according to him, should be read—the method 
of “expounding” that is required by the temporal and shifting nature of 
our experience, and by the central aim of the Constitution, which is to 
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provide a matrix of relations between the individual and the government 
that can endure throughout the changes of social and intellectual forms. 
In making the translation from one context to another, in pushing the old 
text into current life, Brandeis shows that the lawyer and judge are not at 
sea but have the assistance of precedent, the set of prior translations, that 
themselves form a kind of bridge from one world to the other. 

In his most famous passage Justice Brandeis states as fully as he can 
the general principle which he perceives lying behind the constitutional 
language. 


The makers of our Constitution undertook to secure conditions 
favorable to the pursuit of happiness. They recognized the significance 
of man’s spiritual nature, of his feelings and of his intellect. They knew 
that only a part of the pain, pleasure and satisfactions of life are to be 
found in material things. They sought to protect Americans in their be- 
liefs, their thoughts, their emotions and their sensations. They con- 
ferred as against the Government, a right to be let alone—the most 
comprehensive of rights and the right most valued by civilized men.* 


This is a translation not only into contemporary legal language but be- 
yond it, into contemporary ordinary language, into the vernacular. It 
thus invites a conversation not only among lawyers but among citizens, 
a conversation in that sense democratic. But this language does not sup- 
plant the law—the last thing Brandeis argues for is the elimination of our 
cultural past in favor of the uninformed view of the moment. It is in fact 
his work with the legal language preceding this passage that has both 
made possible and justified this return of the Constitution to the 
people.” 

As a second ground of reversal, Brandeis says that the crime commit- 
ted by the federal officers renders the evidence seized inadmissible. 
“Here, the evidence obtained by crime was obtained at the Govern- 
ment’s expense, by its officers, while acting on its behalf.“ For Brandeis 
the admission of the evidence constitutes a ratification of the lawbreak- 
ing. ‘‘When these unlawful acts were committed, they were crimes only 
of the officers individually. The Government was innocent, in legal con- 
templation; for no federal official is authorized to commit a crime on its 
behalf.’’*! But the admission of evidence constitutes a deliberate ratifica- 
tion of the illegal conduct, and this is violation of the deepest principles 
of self-government. He also invokes the settled principle that a court will 
‘not redress a wrong when he who invokes its aid has unclean hands,” 
and applies it to the present case. What is significant here, especially 
after his earlier invocation of the vernacular, is his confidence in tradi- 
tional legal language and categories—“‘ratification,’’ ‘‘clean hands’’—as 
his language of judgment. This embeds his opinion in the legal context as 
his earlier paragraph embedded it in the vernacular. 
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In his final paragraph he establishes himself, and his voice, in the fol- 
lowing terms: 


Decency, security and liberty alike demand that government officials 
shall be subjected to the same rules of conduct that are commands to the 
citizen. In a government of laws, existence of the government will be 
imperiled if it fails to observe the law scrupulously. Our Government is 
the potent, the omnipresent teacher. For good or for ill, it teaches the 
whole people by its example. Crime is contagious. If the Government 
becomes a lawbreaker, it breeds contempt for law; it invites every man 
to become a law unto himself; it invites anarchy. To declare that in the 
administration of the criminal law the end justifies the means—to de- 
clare that the Government may commit crimes in order to secure the 
conviction of a private criminal—would bring terrible retribution. 
Against that pernicious doctrine this Court should resolutely set its 
face. 


It is not only the government that is the teacher: Brandeis establishes 
his own voice as that of a teacher, a teacher who must first learn, and 
who by having learned may teach. This is in turn to define the law, legal 
education, the Constitution, and all that is involved in thinking about a 
case such as this, as challenging every intellectual and moral capacity. 

So what for Brandeis is a constitution? What is the judge’s role? How is 
one to be qualified for the role that he defines? What is the meaning and 
importance of the enterprise in which he is engaged? 

As for the Constitution, his view is, as I said above, that the Framers, 
located in one cultural and social context, sought to create a document 
that would establish a government, limit that government, and protect 
individuals, all in the service of a larger understanding of the individual 
and his relation to his polity. The formulations employed by the Framers 
were necessarily rooted in their experience, and have a necessarily in- 
complete reach because the power of the human imagination to grasp 
the future is limited. For the most part they employed not archetypal 
examples or strict rules, but generalizations as their way of establishing a 
set of relations, a set of institutions, and a set of ways of thinking and 
talking that could structure our common life in the future. Certain lan- 
guage was broken out of its original context, set aside, and given special 
authority, so that it could be given a new range of significances, in new 
and in principle unknowable contexts, for it was meant to reach not only 
what was but what might be. 

Since everything shifts constantly, as time goes on, how can the Con- 
stitution possibly reach what might be? The answer is only through the 
process by which we read it correctly and well. The Constitution is made, 
then, according to Brandeis, not merely by the Framers, but by those 
who read the language of the Framers well, who translate—‘‘carry 
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over’’—its terms to the contemporary world, aided as they are by the 
earlier efforts at translation. 

What is involved in this enterprise as Brandeis defines it? The answer 
is everything: the intellect, the capacity to read and express, the ability to 
penetrate surface forms to underlying truths, the sensitivity to shifts in 
social and intellectual forms, all in the service of the wise and just defini- 
tion of the individual and his government. The reading of the Constitu- 
tion is a stage in the making of the Constitution, and everything that is 
present in that activity is present in this one: the definition of a civilized 
polity operating under the rule of law and protecting the deepest values 
of the culture. Accordingly, to become a good judge requires the greatest 
education imaginable: education that will train us to see what the Fram- 
ers saw; to hear their language and to penetrate it; to see by analogy what 
fits and what does not; to see through the surface to the underlying 
truth, almost as Plato says one sees through the surfaces to permanent 
ideas and ideals; to translate an old text into the current world. 

But more even than this is required, for the opinion, on Brandeis’s 
view, is constitutive in another way: it becomes part of the Constitution 
itself, and this means that the judge must be able to create a constitution, 
with his readers, of a kind that fits with, and carries forward into the 
future, the earlier constitution out of which he speaks. This requires 
Brandeis to become a maker and remaker of language. He makes a for- 
mulation, “the right to be let alone,” that connects our own vernacular 
with the language of the Constitution and our past. A proper legal edu- 
cation, for lawyer as well as for judge, will be an education into the past 
as well as the present, an education of the vision and the imagination, 
and will ultimately require all of us to be, as Brandeis demonstrates him- 
self to be, a teacher. For as judges, as well as in our other capacities, we 
teach our values by what we do, whether we know it or not. In the world 
defined by Brandeis, who would not be a lawyer? 

The heart of Brandeis’s opinion lies in a vision of human culture work- 
ing over time, in a sense that we have something to learn from the past as 
well as something to give to the future. Nothing could be farther from 
our contemporary idea of the individual as sovereign consumer, imple- 
menting his tastes in competition with others. Brandeis had a vision of 
the individual and the community alike engaged in a continual process 
of education, of intellectual and moral self-improvement, and of the law 
in general, and the Constitution in particular, as providing a central and 
essential means to this process. The community makes and remakes it- 
self in a conversation over time—a translation and retranslation—that is 
deeply democratic not in the sense that it reflects, as a market or referen- 
dum might, the momentary concatenation of individual wills, but in the 
sense that in it we can build, over time, a community and a culture that 
will enable us to acquire knowledge and to hold values of a sort that 
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would otherwise be impossible. The conversation is democratic in its ul- 
timate subjection to popular determination, in its openness to all who 
learn its terms, in its continuity with ordinary speech, but most of all in 
its recognition that the essential conditions of human life that it takes as 
its premises are shared by all of us. 


é. 


One final point remains. The reader will have noticed that in this case it 
is the law-and-order man who is authoritarian in his voice and style, and 
the defender of individual rights who speaks as an individual himself 
and to us as individuals. Could this pattern be reversed? 

I certainly think it would be possible to write an opinion that was as 
authoritarian as Taft’s but came out the other way, say by simply declar- 
ing that this is a search or that the amendment protects privacy and stop. 
(Some of Justice Douglas’s opinions have that flavor,*4 as indeed does 
Justice Stewart's opinion in Katz v. United States,* the case that finally 
overruled Olmstead: ‘‘The Fourth Amendment protects people, not 
places.’”’* It is also true that I would not subscribe to every aspect of Bran- 
deis’s opinion; his prose is sometimes too heavy-handed for me, and | 
would have preferred to expand the meaning of “search” and ‘‘seizure”’ 
rather than leaping to “the right to be let alone,” language that in fact has 
authoritarian elements of its own. 

But how about an opinion “coming out’ the way Taft’s opinion does: 
can one imagine a good opinion doing that? It is certainly possible to 
imagine a better opinion doing so: one, for example, that spoke of the 
dangers that a new technology presented in the hands of lawbreakers, of 
the national crisis of law enforcement presented by bootlegging, of the 
respect to be accorded the judgment made by the executive (which is, 
after all, democratically accountable), of the reasons why the states 
should not be able to interfere with a national solution to a national prob- 
lem, of the need for adaptation in constitutional interpretation, and so 
on, or perhaps one explaining by reference to history why a strictly mate- 
rial conception of “search” or “seizure” is appropriate. As you can tell 
from this summary, I think it would be hard to do this very persuasively, 
but we cannot know that until someone has earnestly tried it. 

To return now to my earlier claim that the distinction between opinion 
and result, form and content, ultimately disappears: for me all this 
means that the standards of excellence by which I have suggested that 
we measure the literary work of the judge—his definition of himself, of 
us, and the conversation that constitutes us—are not merely technical, or 
verbal, but deeply value-laden and substantive. If we can arrive at 
shared standards of excellence in the domain that has been my main 
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concern today, that of the nature and quality of judicial thought, of the 
ethics and politics of the judicial text, I think this will limit the range of 
substantively permissible, or reachable, decisions, including in “hard” 
cases. You cannot write a great novel in support of anti-Semitism, says 
Sartre, and I think you cannot write a great opinion that denies that 
sense of the ultimate value of the individual person that is necessarily 
enacted in any sincerely other-recognizing expression. 

Will the range of permissible or good decisions ever narrow to “one 
correct result’ in every case? Not while we are human beings, living in 
the world Brandeis defines—full of ignorance, with disturbed and feeble 
imaginations, caught by motives of which we are incompletely aware. 
We will always have much to disagree about. But if we focus real atten- 
tion on the aspects of meaning | have tried to identify above, and ask 
ourselves and each other what excellences we demand there, we shall be 
engaging in a conversation that will move us in the direction of enlight- 
enment and justice in our votes, as well as our expressions. 


Il 


[ have offered you one reading of these opinions. There is much more to 
say about them, for example that it is in some sense “unfair’’ to abstract 
Taft’s opinion from the larger context of his work as a whole, or, more 
accurately, to draw sweeping conclusions about his work as a whole 
from this one text; that a part of the meaning of both opinions, untraced 
here, lies in their interactions with each other, with the other opinions in 
the same case—especially the striking opinion by Holmes—and with 
those from earlier cases as well; and that the soundness of Brandeis’s 
claims about ‘privacy’ and the intentions of the Framers is open to ques- 
tion. It is certainly true that Brandeis’s image of the Framers is romantic 
and itself unargued; that his talk about “principles” is a bit simple-mind- 
ed and his application of them more than a bit authoritarian; and that he 
may be thought inadequately respectful of the language actually used in 
the constitutional text. 

I also want to make explicit what the reader has no doubt felt, that I 
myself give, by construction, Brandeis’s opinion some of the meaning | 
claim for it, just as he gives the Fourth Amendment some of the meaning 
he claims for it. This, I think, is inevitable. The reader of this paper will in 
turn give it much of whatever meaning he claims for it. The text at once 
creates and constrains a liberty (or a power) in its reader, and in doing so 
defines for the reader a particular kind of responsibility. It is in that com- 
bination—liberty, constraint, and responsibility, for the reader and mak- 
er of texts—that the ethical and intellectual heart of the law can be found. 


410 Interpreting Law and Literature 


Contributors 


Kenneth S. Abraham is Associate Professor of Law at the University of 
Maryland. 


Philip Bobbitt is Professor of Law at the University of Texas. 


William J. Brennan, Jr., is an Associate Justice of the Supreme Court of 
the United States. 


Paul Brest is Dean of the Stanford Law School. 

Clare Dalton is Assistant Professor of Law at Harvard Law School. 
Stanley Fish is Arts and Sciences Professor of English and Law at Duke. 
Owen M. Fiss is Professor of Law at Yale University. 


Charles Fried, on leave from the Harvard Law School, is the Solicitor 
General of the United States. 


Gerald Graff is the John C. Shaffer Professor of Humanities and English 
at Northwestern University. 


Michael Hancher is Professor of English at the University of Minnesota. 

E. D. Hirsch, Jr., is the Kenan Professor of English at the University of 
Virginia. 

David Couzens Hoy is Professor of Philosophy at the University of Cali- 


fornia, Santa Cruz. 


Jessica Lane is a doctoral candidate in the English department at Johns 
Hopkins University. 


Sanford Levinson is Charles T. McCormick Professor of Law at the Uni- 
versity of Texas. 


Steven Mailloux is Professor of English at Syracuse University. 


Philip Martin is Senior Lecturer in English at Monash University, 
Melbourne. 


Edwin Meese III is the former Attorney General of the United States. 


Walter Berin Michaels is Professor of English at the Johns Hopkins 
University. 


Contributors 411 


H. Jefferson Powell is Associate Professor of Law at the University of 
lowa. 


Frederick Schauer is Professor of Law at the University of Michigan Law 
School. 


Mark V. Tushnet is Professor of Law at Georgetown University Law 
Center. 

Richard Weisberg is Professor of Law at Cardozo School of Law, Yeshiva 
University. 


James Boyd White is the L. Hart Wright Professor of Law, Professor of 
English Language, and Adjunct Professor of Classical Studies at the 
University of Michigan. 


412 Interpreting Law and Literature 





Notes 


Preface 


1. rans-Georg Gadamer, Reason in the Age of Science 88 (Cambridge: M.I.T. Press, 
1981). Gadamer is one of the principal figures in the contemporary revival of interest in 
hermeneutics. His major work is Truth and Method (New York: Seabury Press, 1975). See 
also Joel Weinsheimer, Gadamer’s Hermeneutics (New Haven: Yale University Press, 1985). 


2. A good historical overview is contained in Peter Goodrich, ‘’Historical Aspects of 
Legal Interpretation,” 61 Ind. L.J. 331 (1986). 


3. E. D. Hirsch, Jr., The Aims of Interpretation 19-20 (Chicago: University of Chicago 
Press, 1972). 


4. The book was reprinted as late as 1880. All quotations are taken from the third edi- 
tion (St. Louis: F. H. Thomas, 1880). 


mh Pe Cite 
6. Po. 


7. Roy J. Howard, Three Faces of Hermeneutics: An Introduction to Current Theories of Un- 
derstanding 1-2 (Berkeley: University of California Press, 1982). See also Richard E. Palmer, 
Hermeneutics: Interpretation Theory in Schliermacher, Dilthey, Heidegger, and Gadamer (Evans- 
ton: Northwestern University Press, 1969). 


8. Jacques Derrida, Of Grammatology 158 (Gayatri Spivak, trans. Baltimore: Johns Hop- 
kins University Press, 1976). 


9. Jacques Derrida, in “Deconstruction: A Trialogue in Jerusalem,” Mishkenot 
Sha‘ananim Newsletter, no. 7 (December 1986), p. 2. 


10. Interview in Criticism in Society 164 (Imre Salusinszky, ed. New York: Methuen, 
1987). 


11. Brook Thomas, Cross-Examinations of Law and Literature 15 (Cambridge: Cambridge 
University Press, 1987). See also Robert Ferguson, Law and Letters in American Culture (Cam- 
bridge, Mass.: Harvard University Press, 1985). 


12. The next two paragraphs are taken substantially from Levinson, ‘(On Dworkin, 
Kennedy, and Ely: Decoding the Legal Past,” 51 Partisan Review no. 2, p. 257 (1984). 


13. Gerald Graff, “Textual Leftism,” 49 Partisan Review 566 (1982). 


Section I Introduction 


1. Michael Kammen, A Machine That Would Go of Itself: The Constitution in American Cul- 
ture 396 (New York: Alfred Knopf, 1986). 


2. See “The Justice and the Radical,’”” New York Times, 16 September 1986, p. 30. 
3. William Rehnquist, ‘The Living Constitution,” 54 Tex. L. Rev. 693, 695, 706 (1976). 


4. Robert H. Bork, “Tradition and Morality in Constitutional Law,” Views from the 
Bench: The Judiciary and Constitutional Politics 71 (Mark Cannon and David O’Brien, ed. Chat- 
ham, N.J.: Chatham House, 1985). See also Judge Bork’s “The Constitution, Original In- 
tent, and Economic Rights,”” 23 San Diego L. Rev. 823 (1986). 


5. Edwin Meese, “Toward a Jurisprudence of Original Intention,” 2 Benchmark 5 (Janu- 


Notes 413 


ary-February 1986). It has also been reprinted in The Great Debate: Interpreting Our Written 
Constitution 1-10 (Occasion Paper no. 2, The Federalist Society, 1986). This pamphlet re- 
prints, in addition, the speech of Justice Stevens that is discussed in this introduction, as 
well as the speeches by the attorney general and justice Brennan that are included below 
and the speech of Judge Bork cited in footnote 4. 


6. Ibid., pp. 7-8. 


7. One is tempted to say “found in the Bill of Rights,” though that formulation would 
beg the central question posed by the materials in this book: Are texts repositories of inher- 
ent meaning that allow diligent readers to “find” or “discover” what is “in” them or, in- 
stead, do readers “construct” or otherwise “create” the texts that they ostensibly interpret? 
Thus the use of “associated with the Bill of Rights’ allows for the possibilities that (a) the 
association is the result of a “correct” interpretation accurately finding that the protections 
are “in’ the Bill of Rights; (b) it is the result of an inventive construction of such protections, 
subsequently assigned to the language of the Bill of Rights, but not otherwise “caused” by 
that language; or (c) as our last section suggests, the “discovery” versus “invention” oppo- 
sition is not the most helpful way to frame the question. 


8. 83 U.S. (16 Wall.) 36 (1873). The case involved New Orleans butchers who claimed 
that a slaughterhouse monopoly established by the local government violated their rights 
as independent businessmen. 


9. The case is Adamson v. California, 332 U.S. 46 (1947). See also Fairman, “Does the 
Fourteenth Amendment Incorporate the Bill of Rights? The Original Understanding,” 2 
Stan. L. Rev. 5 (1949); and Michael Kent Curtis, No State Shall Abridge: The Fourteenth Amend- 
ment and the Bill of Rights (1986), for a taste of the scholarly debate on the issue. 


10. Los Angeles Times, 21 July 1985, pt. IV, p. 3. See also Commager, “Meese Ignores 
History in Debate with Court,” New York Times, 20 November 1985, p. A-31, responding to 
Meese’s speech reprinted in this book. 


11. Lincoln Caplan, Baltimore Sun, 16 August 1985, p. 15-A. See also Brian Dickerson, 
‘““Meese’s Backward Vision,” Miami Herald, 22 October 1985, p. 15A. 


12. Justice Stevens’s remarks, presented to the Federal Bar Association on 23 October 
1985, were reprinted in 19 U.C. Davis L. Rev. 15-21 (1986), as part of a symposium on “Con- 
struing the Constitution.” The quoted passages come from pp. 19-20. 


13. It was also reprinted in the Davis symposium, as was the Meese speech mentioned 
at the close of this paragraph. 


14. Wall Street Journal, 18 October 1985, p. 28. See also Walter Berns’s analysis of ‘The 
Words According to Brennan” in the Wall Street Journal, 23 October 1985, p. 32. 


15. Hugo Black, “The Bill of Rights,” in Cannon and O’Brien, Views from the Bench, p. 
222. 


Section II Introduction 


1. W. K. Wimsatt, Jr. and M. C. Beardsley, ‘The Intentional Fallacy,”’ 54 Sewanee Re- 
view (July-September 1946), rpt. in W. K. Wimsatt, The Verbal Icon: Studies in the Meaning of 
Poetry 21 (1954; rpt. New York: Farrar, Straus, 1964); hereafter VI. 

2. W. K. Wimsatt, “Genesis: A Fallacy Revisited,”’ in The Disciplines of Criticism: Essays 
in Literary Theory, Interpretation, and History 193-225 (Peter Demetz, Thomas Greene, and 
Lowry Nelson, Jr., ed. 1968); further citations will be given in the main text. 


3. Max Radin, ‘Statutory Interpretation,” 43 Harv. L. Rev. 884, 885 (1930); hereafter 
as | Sag 


4. E. E. Stoll, “The Tempest,” 44 PMLA 703 (1932); quoted in VI, p. 5. 


5. E. D. Hirsch, Jr., Validity in Interpretation 31 (1967); further citations will be given in 
the main text. For further refinements of his intentionalist theory, see E. D. Hirsch, Jr., The 


414 Interpreting Law and Literature 





Aims of Interpretation (1976) and his “Meaning and Significance Reinterpreted,’’ 11 Critical 
Inquiry 202 (1984). 


Sonnet LXV and the “Black Ink” of the Framers’ Intention 


1. For the most comprehensive call for this approach, see Kennedy, ‘Form and Sub- 
stance in Private Law Adjudication,” 89 Harv. L. Rev. 1685 (1976). 


2. See, e.g., Williams v. Walker-Thomas Furniture Co., 350 F.2d 445 (D.C. Cir. 1965) 
(Wright, J.). See generally Kennedy, “Distributive and Paternalist Motives in Contract and 


Tort Law, with Special Reference to Compulsory Terms and Unequal Bargaining Power,” 
41 Md. L. Rev. 563 (1982). 


3. See, e.g., Lochner v. New York, 198 U.S. 45 (1905). 


4. See, e.g., Stanley v. United States, 786 F.2d 1490 (11th Cir. 1986), cert. granted, 55 
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The court held that the statute only began to run by virtue of an act of Congress conceding 
the injustice but not by an earlier presidential proclamation to the same effect, and that the 
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Arline, 106 S.Ct. 1633 (1986) (no. 85-1277); Brief for the United States as Amicus Curiae in 
Support of Appellants, Thornburgh v. American College of Obstetricians and Gynecolo- 
gists, 106 S.Ct. 2169 (1986) (nos. 84-495 & 84-1379); Brief for the United States as Amicus 
Curiae Supporting Reversal, Evans v. Jeff D., 106 S.Ct. 1531 (1986) (no. 84-1288); Brief for 
the United States as Amicus Curiae Supporting Affirmance, Board of Governors of the Fed. 
Reserve Sys. v. Dimension Financial Corp., 106 S.Ct. 681 (1986) (no. 84-1274); Brief for the 
United States as Amicus Curiae Supporting Respondents, Davidson v. Cannon, 106 S.Ct. 
668 (1986) (no. 84-6470). 


21. Goldberg, ““Ed Meese vs. John Marshall,” Christian Sci. Monitor, 10 February 1986, 
20, col. 1. 


22. See, e.g., R. Dworkin, Taking Rights Seriously 137 (1977) (stating that “[t]he program 
of judicial activism holds that courts . . . should work out principles of legality, equality and 
the rest, revise those principles from time to time in the light of what seems to the Court 
fresh moral insight, and judge the acts of Congress, the states, and the President accord- 
ingly”); L. Tribe, American Constitutional Law 892 (1978). Tribe states that ‘the Constitution 
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ticipatory evolution of political ideals and governmental practices. . .. The best we can 
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as Mirror: Tribe’s Constitutional Choices,” 84 Mich. L. Rev. 560-64 (1986). Those who agree 
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and, therefore, irrelevant. See C. Ducat, Modes of Constitutional Interpretation 103 (1978) (ob- 
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23. W. Shakespeare, Shakespeare’s Sonnets 149 (T. Brooke, ed. 1936). 
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“action’’ — that is, its cause of action — “is no stronger than a flower.” Shakespeare’s 
Sonnet XXX contains another such hidden legal metaphor: 
When to the sessions of sweet, silent thought 
I summon up remembrance of things past 
[P. 116; emphasis added]. 


25. I am reminded of the end of a poem by Philip Larkin: 
Only one ship is seeking us, a black- 
Sailed unfamiliar, towing at her back 
A huge and birdless silence. In her wake 
No waters breed or break. 
[““Next, Please,” in The Less Deceived, p. 20]. 


26. See note 22 sup. and accompanying text. 

27. See S. Kripke, Wittgenstein on Rules and Private Language 7-54 (1982). 
28. R. Dworkin, Law’s Empire (1986). 

29. Ibid., pp. 54,57. 

30. Ibid., pp. 55-56 (discussing art in general). 

31. Ibid., pp. 359-65. 


Counterfactuals in Interpretation 


1. The modal logicians I chiefly refer to are David Lewis and Saul Kripke, and to the 
following two works in particular: David Lewis, Counterfactuals (Cambridge, Mass.: Har- 
vard University Press, 1973) and Saul Kripke, Naming and Necessity (Cambridge, Mass.: 
Harvard University Press, 1980). 


2. W.V.O. Quine, Word and Object 222 (Cambridge, Mass.: M.I.T. Press, 1960). 


3. ‘The Politics of Theories of Interpretation” The Politics of Interpretation (W.T.J. Mitch- 
ell, ed. 1983). 


4. Validity in Interpretation (New Haven: Yale University Press, 1967). 


5. See for example, R. Barthes, ‘The Death of the Author,” Critical Essays (R. Howard, 
trans. 1972) and M. Foucault, “What is an Author?” Textual Strategies (J.V. Harari, ed. 
1979). 


6. W.K. Wimsatt, Day of the Leopards: Essays in Defence of Poems 30-31 (New Haven and 
London: Yale University Press, 1976). 


7. Ibid., p. 32. 

8. Ibid., pp. 32-33. 

9. D. Lewis, Counterfactuals, and S. Kripke, Naming. 

10. This idea derives from Kripke’s analysis of the initial act of naming. 
11. S. Kripke, Naming, p. 18. 

12. Edward Shils, Tradition (Chicago: University of Chicago Press, 1981). 


13. Jack Goody and Ian Watt, “The Consequences of Literacy,’’ Literacy in Traditional 
Societies 27-68 (J. Goody, ed. 1968). 


14. Keith Donnellan, “Speaker Reference, Description, and Anaphora,’’ Contemporary 
Perspectives in the Philosophy of Language 28-44 (P. French, T. Uehling, and H. Wettstein, eds. 
1981) 


The Misconceived Quest for the Original Understanding 


1. John Ely uses the term interpretivism to describe essentially the same concept. J. H. 
Ely, Democracy and Distrust: A Theory of Judicial Review, chaps. 1-2 (1980). At the cost of 
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proliferating neologisms I have decided to stick with originalism. Virtually all modes of con- 
stitutional decision-making, including those endorsed by Professor Ely, require interpreta- 
tion. The differences lie in what is being interpreted, and I use the term originalism to 
describe the interpretation of text and original history as distinguished, for example, from 
the interpretation of precedents and social values. 


2. Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803). 
3. Idem at 175-80. 


4. Ina somewhat modified form of the theory, the sovereign people are our contempo- 
raries, and it is their will that officials be bound by the text and original understanding. See 
p. 85 inf. 


5. Home Bldg. & Loan Ass‘n v. Blaisdell, 290 U.S. 398, 453 (1934) (Sutherland, J., 
dissenting). 


6. Throughout the chapter I refer to actual constitutional doctrines to illustrate points 
and test arguments. This should not obscure my underlying purpose, which is not to de- 
scribe, explain, or justify the Supreme Court's practices, but rather to argue what the prac- 
tice should be. 


7. For example, on the ground that the law must be available to all citizens. Cf. L. 
Fuller, The Morality of Law 34-35, 43-44 (1964) (exploring through allegory the importance of 
“a published code declaring rules to be applied in future disputes” and suggesting moral 
and legal foundations for ‘formalization of the desideratum of publicity”). 


8. H. Black, Handbook on the Construction and Interpretation of the Laws 20 (1911). 
9. 17 U.S. (4 Wheat.) 202-3 (1819). 


10. Holmes, “The Theory of Interpretation,” 12 Harv. L. Rev. 419 (1899). Holmes also 
noted that “the normal speaker of English is merely a special variety, a literary form, so to 
speak, of our old friend the prudent man. He is external to the particular writer, and a 
reference to him as the criterion is simply another instance of the externality of the law” 
(ibid., p. 418). 

11. A third circumstance—the occasion for the utterance—may also be relevant. For 
example, words formally promulgated by a legislature may sometimes have a different 
meaning than in casual conversation. This may be true of phrases that are used as legal 
terms of art but also have looser ordinary usages. For example, while “ex post facto law” is 
often used by laypersons to mean any sort of retroactive decision, a legislature might use it 
as a legal term of art limited to criminal retroactivity. See, e.g., Calder v. Bull, 3 U.S. (3 
Dall.) 386 (1798). But see W. W. Crosskey, Politics and the Constitution in the History of the 
United States, chap. 11 (1953). 

The mere fact that a phrase appears in a formal legal utterance, however, does not 
entail that it was used as a term of art. This is especially true of constitutional provisions. 
Although the ratifying conventions that adopted the Constitution and the legislatures that 
adopted the amendments included many lawyers, the vast majority of participants were 
laypersons, and it cannot simply be assumed that they used the phrase in its technical 
sense. 


12. See H. L. A. Hart, The Concept of Law 125-26 (1961); Curtis, ‘“A Better Theory of 
Legal Interpretation,” 3 Vand. L. Rev. 407 (1950); Schulman, ‘“Reason, Contract, and Law in 
Labor Relations,”’ 68 Harv. L. Rev. 1003—5 (1955). 


13. 17 U.S. (4 Wheat.) 316 (1819). 
14. Idem at 413. 
15. Idem at 414-15. 


16. See, e.g., G. Gunther, Constitutional Law 1234-59 (9th ed. 1975) (collecting cases); 
Nimmer, ‘The Meaning of Symbolic Speech under the First Amendment,”’ 21 UCLA L. Rev. 
29 (1973). 


17. See generally 1 M. Nimmer, Copyright § 8 (1973). 
18. U.S. Const. art. II, § 1, cl. 5. 
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19. One can imagine a society having our vocabulary and syntax, but in which these 
provisions would properly be understood to encompass instances which seem absurd to 
us. For example, the eligibility clause would have quite a different meaning in a culture 
which supposed that people born by Caesarean were evil, stupid, or dangerous. See P. 
Brest, Processes of Constitutional Decisionmaking 31-32 (1975) [hereafter cited as Processes]. See 
generally Fuller, “Positivism and Fidelity to Law—A Reply to Professor Hart,” 71 Harv. L. 
Rev. 662-64 (1958). 


20. See pp. 77-79, 81-82 inf. 


21. T. M. Cooley, A Treatise on the Constitutional Limitations Which Rest upon the Legisla- 
tive Power of the States of the American Union 124 (Carrington’s 8th ed. 1927) (n.p. 1868). See 
also South Carolina v. United States, 199 U.S. 448 (1895) (Brewer, J.). (“The Constitution is 
a written instrument. As such, its meaning does not alter. That which it meant when adopt- 
ed it means now.”’) 

One could imagine a version of textualism that incorporates at least evolutionary 
changes in the meaning of a provision. This approach would typically produce applications 
consistent with the adopters’ intentions on a relatively broad or abstract, rather than a 
particularistic, level. See pp. 79-80 inf. But unless an interpreter were a priori committed to 
incorporating all such changes, she would need to know both the original meaning of the 
provision and the history of its evolution, to assure that the present meaning has a “‘legiti- 
mate’ genealogy. Without elaborating on the criteria for legitimacy, it might matter who 
bears primary responsibility for the evolution. For example, assume that “freedom of 
speech” had a much narrower meaning in the late eighteenth century than it does today, 
and that “due process” originally dealt solely with the fairness of adjudicatory procedures 
but now also evokes the notion of so-called substantive due process. Perhaps a better case 
can be made for incorporating the former change, which likely reflects a more general 
change in social and political attitudes, than the change of meaning in a term of art that has 
been largely (albeit not exclusively) in the control of an elite professional group. Having 
said this, however, I think that an originalist interpreter would reject evolutionary changes 
of any sort. 


22. See Carter v. Carter Coal Co., 298 U.S. 238 (1936); United States v. E.C. Knight Co., 
156 U.S. 1 (1895); Kidd v. Pearson, 128 U.S. 1 (1888). 


23. See Champion v. Ames, 188 U.S. 321 (1903). Cf. Ratner, “Congressional Power 
over the Appellate Jurisdiction of the Supreme Court,’”’ 109 U. Pa. L. Rev. 168-71 (1960) 
(discussing the eighteenth-century meanings of “exception” and “regulation’”’). 


24. See Stern, “That Commerce Which Concerns More States than One,” 47 Harv. L. 
Rev. 1335 (1934). 


25. See B. Wright, The Contract Clause of the Constitution 3-27 (1938). 


26. See Note, ‘’The Speech and Press Clause of the First Amendment As Ordinary 
Language,” 87 Harv. L. Rev. 374 (1973). 


27. See Murray v. Hoboken Land & Improvement Co., 59 U.S. (18 How.) 272 (1855); H. 
Graham, Everyman's Constitution 152, 295 (1968); Shattuck, “The True Meaning of the Term 
‘Liberty’ in Those Clauses in the Federal and State Constitutions Which Protect ‘Life, Liber- 
ty, and Property,’ ” 4 Harv. L. Rev. 365 (1890); Warren, ‘The New ‘Liberty’ under the Four- 
teenth Amendment,” 39 Harv. L. Rev. 431 (1926). 


28. Indeed, for an intentionalist, the main function of a written provision is that its 
adoption provides a moment in time for locating the adopters’ intentions: the formalities 
that enact a particular text into law simultaneously enact the adopters’ intentions. 


29. The last point may seem incorrect at least with respect to the white 1975 Chevy, 
which is about as standard as cars can get. But put yourself in the mayor’s position and ask 
just what vehicles you adverted to in the course of adopting the regulation. Did the images 
of any particular cars pass through your mind? If so, did they include a white ’75 Chevy? 
(After all, it was a blue ‘73 Ford that you saw at the scene of the accident.) If by chance you 
imagined a 1975 Chevy, was it the particular car belonging to this citizen? If none of these, 
then in what sense did you advert to his car? 


30. Legal codes commonly stipulate canons for their interpretation. See, e.g., Pa. 
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Cons. Stat. Ann. tit. 46, §§ 503-601 (Purdon 1969); National Conference of Commissioners on 
Uniform State Law, Uniform Statutory Construction Act (1965). 


31. There is nothing paradoxical in these instructions so long as the adopter distin- 
guishes between his interpretive and substantive intentions and intends the interpretive 
instructions to apply only to the latter. 


32. It is possible for a provision to be enacted without a majority of intention-votes 
either for or against a controverted application. For example, two members of the city coun- 
cil may intend to prohibit mopeds; two may intend not to prohibit them; and the fifth may 
be utterly indifferent. An intentionalist interpreter should probably treat this as an instance 
of “intent-not-to”: the textual analogue is a proposed text that fails to be adopted for want 
of a majority. 

The institutional intention of a multimember body is fraught with other complexities. 
For example: 

(1) Except for evidentiary purposes, it does not matter whether the fifth council-mem- 
ber explicitly withholds his vote in exchange for the other proponents’ agreement to his 
limitations or harbors his limitations in private: there simply are not enough intention- 
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39. G. Endlich, A Commentary on the Interpretation of Statutes, § 27 (1888); T. Sedgwick, A 
Treatise on the Rules Which Govern the Interpretation and Construction of Statutory and Constitu- 
tional Law 194 (1874). See pp. 70-71 sup. 
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powers within the national government and between nation and states has not been partic- 
ularly faithful to the text and original understanding of the Constitution. Changes in the 
relations between the federal Executive and Congress, and between national and state gov- 
ernments, have occurred primarily through the assertion of power followed by counteras- 
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tion. See letter from James Madison to Joseph Cabell (30 October 1828), reprinted in Mind of 
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Criticism of Law, 44-56. 


115. This is so, except to the extent that changes in meaning (different conceptions) are 
built into what Dworkin means by a concept. R. Dworkin, Taking Rights Seriously 134-37. In 
this sense, the meaning of a concept never changes, but this is only because in another 
sense the concept itself has no meaning apart from some conception of it. The real problem 
is that there is an inevitable tension between open concepts and most traditional theories of 
meaning. See generally M. Weitz, The Opening Mind 25-48 (1977). 


116. R. Dworkin, Taking Rights Seriously 134-37. 
117. Ibid. 


118. I use the word “something” deliberately, because there is a long tradition of philo- 
sophical debate about just what concepts are, some claiming they are words of a particular 
sort, some claiming they are mental images, and so on. See generally M. Weitz, Opening 
Mind 3-24; N. Campbell, Foundations of Science 45 (1957). 


119. Gallie, ‘Essentially Contested Concepts,” 56 Proc. Aristotelian Soc. 167 (1955). See 
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also W.B. Gallie, Philosophy and the Historical Understanding (1964). For commentary, see 
Kekes, “Essentially Contested Concepts: a Reconsideration,” 10 Phil. & Rhetoric 71 (1977); 
Garver, “Rhetoric and Essentially Contested Arguments,” 11 Phil. & Rhetoric 156 (1978). 
See also Booth, “ ‘Preserving the Exemplar’ or, How Not to Dig Our Own Graves,” 3]. 
Critical Inquiry 407 (1977); Mcintyre, “The Essential Contestability of Some Social Con- 
cepts,” 84 Ethics 1 (1973). Also useful is C. Stevenson, “Persuasive Definitions,” in Facts and 
Values 32 (1963). 


120. R. Dworkin, Taking Rights Seriously 103. 
121. Gallie, ‘Essentially Contested Concepts” 178-79. 


122. Ibid., pp. 176-86. Munzer and Nickel are cautious about taking up the question of 
the ultimate validity of the concept/conception distinction and presumably are equally cau- 
tious about Gallie’s original notion of essentially contested concepts. Munzer and Nickel, 
“Does the Constitution Mean What It Always Meant?” 1039 n. 46. 


123. Gallie, “Essentially Contested Concepts’ 176-79. 


124. The standard of being unattainable is important, although neglected by Gallie, for 
if the exemplar were attainable there would be little to contest. The question would only be 
whether one had attained identity in all respects with the exemplar, in which case the 
concept would apply—or had not, in which case the concept would not apply. But if the 
exemplar is unattainable, then we can argue about which features are necessary in order for 
the concept to apply. 


125. L. Wittgenstein, Philosophical Investigations §§ 65-72 (G. Anscombe, trans.; 3d ed. 
1958). Wittgenstein’s famous example is that of games. Ibid. § 66. 


126. Ibid. 


127. See G. Pitcher, The Philosophy of Wittgenstein 215-27 (1964); Chandler, ‘“Three 
Types of Classes,’” 3 Am. Phil. Q. 77 (1966). Hart has claimed that all legal terms could fit 
into the core and fringe characterization. Hart, “Scandinavian Realism,” 1959 Cambridge L. 
]. 239-40. This seems mistaken, however, because it ignores the existence of terms, such as 
family-resemblance terms, that do not have a single core. 


128. R. Dworkin, Taking Rights Seriously 136 n.1. 
129. See note 30 sup. 


130. See, e.g., Baker, “Scope of the First Amendment Freedom of Speech,” 25 UCLA L. 
Rev. 964 (1978). The focus is similar in Richards, “Free Speech and Obscenity Law: Toward 
a Moral Theory of the First Amendment,” 123 U. Pa. L. Rev. 45 (1974). 


131. Most of the existing literature is in the philosophy of science, although the point 
has much more universal application. See generally P. Achinstein, Concepts of Science 157— 
201 (1968); N. Hanson, Patterns of Discovery (1958); C. Hempel, Philosophy of Natural Science 
75 (1966); G. Ryle, Dilemmas 90-91 (1956). Philosophers of science refer to theory-ladenness 
in reference both to terms of this type and to observation (see note 91 sup. and accompany- 
ing text), but it is important to keep the two ideas distinct. 


132. For a discussion of the theories to which these terms refer, see generally P. Achin- 
stein, Concepts of Science 180-83; N. Hanson, Patterns 60. 


133. See notes 27-65 and accompanying text sup. 
134. See notes 46-49 and accompanying text sup. 


135. P. Jones, Philosophy and the Novel 182. See also S. Barker, The Elements of Logic 7 (3d 
ed. 1980). The notion of commitment in this sense is central in the writings of John Searle. 
See J. Searle, Speech Acts. For an interesting application, see Finnis, ‘‘Scepticism, Self-Refu- 
tation, and the Good of Truth,” in Law, Morality, and Society: Essays in Honour of H.L.A. Hart 
247 (P. Hacker and J. Raz, eds. 1977). 


136. “Explication, when not simply a synonym for ‘explanation,’ is the process where- 
by a hitherto imprecise notion is given a formal definition, and so made suitable for use in 
formal work. The definition does not claim to be synonymous with the original notion, 
since it is avowedly making it more precise.” A. Lacey, A Dictionary of Philosophy 66 (1976). 
The idea of explication is usually attributed to Carnap. R. Carnap, Meaning and Necessity 7-8 
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(2d ed. 1956). See also W. Quine, Word and Object 258-59. I am using ‘explication’ in a 
slightly looser sense. We explicate when we work out a theory, and when we explicate we 
put something in, rather than just pulling something out. 


137. See Hesse, “Theory and Value in the Social Sciences,” in Action and Interpretation 
1-2 (C. Hookway and P. Pettit, eds. 1978). See also P. Feyerabend, Against Method 66 (1975). 
Whether there is or can be a value-free or theory-free observation language has been one of 
the perennial problems in the philosophy of science. 


138. See G. Anscombe and P. Geach, Three Philosophers 5-63 (1961). 
139. See J. Hospers, An Introduction to Philosophical Analysis 184-86. 


140. “[O]ne must always specify the theory with respect to which a given term is or is 
not ‘theory-laden’ ” (P. Achinstein, Concepts of Science 183). Although we often talk, espe- 
cially in the context of constitutional theory, about vague or general terms, it is important to 
remember that vagueness is relative as well, and the degree of vagueness will depend on 
the particular context in which a term is used and the particular purposes for which it 
would or would not be vague. See I. Scheffler, Beyond the Letter: A Philosophical Inquiry into 
Ambiguity, Vagueness and Metaphor in Language 49-50 (1979). 


141. This is at the heart of the assertion that scientific theories can be falsified, but not 
verified. K. Popper, Conjectures and Refutations (1963); K. Popper, The Logic of Scientific Dis- 
covery (1959). 


142. In one sense, of course, the more we know of what a term does not mean, the 
more we know of what it does mean. But the point is that our ability to exclude some pos- 
sibilities is relatively independent of how many possibilities remain. 


143. One might point out in response that I do know what “‘shirt collar’” means, and 
that is all I need to know that it is different from the theory of relativity. But I could make 
the same assertion about knowing that there is a difference between the theory of relativity 
and the Rule in Shelley’s Case, although pace Professor Michelman, I could no more tell 
you what the Rule in Shelley’s Case is than I could tell you what the theory of relativity is. 


144. H. Kelsen, Pure Theory of Law, p. 245. 
145. See Tinker v. Des Moines Indep. Community School Dist., 393 U.S. 503 (1969). 


146. See Schauer, ‘Speech and ‘Speech’ ’”’ 906-7; Schauer, ‘‘Categories and the First 
Amendment: A Play in Three Acts,” 34 Vand. L. Rev. 265 (1981). 


147. The Court’s Eleventh Amendment doctrine represents perhaps the most direct 
repudiation of plain language to be found anywhere in constitutional law. See Monaco v. 
Mississippi, 292 U.S. 313 (1934); Hans v. Louisiana, 134 U.S. 1 (1890). 


148. For this point and the examples, | am indebted to Philip Devine. 


149. W. Quine, Word and Object 3. Neurath used the metaphor to illustrate the progress 
of science. 


150. This seems to be part of the thrust of Munzer and Nickel’s “ancestral relation’ 
(‘Does the Constitution Mean What It Always Meant?” 1054). Although the premises and 
conclusions are different, there are important parallels with the dialectic process described 
by Michael Perry (‘“Noninterpretive Review in Human Rights Cases: A Functional Justifica- 
tion,” 56 N.Y.U. L. Rev. 278 (1981)). See also Jones, ‘The Brooding Omnipresence of Con- 
stitutional Law,” 4 Vt. L. Rev. 1 (1979); Monaghan, “Professor Jones and the Constitution,” 
4 Vt. L. Rev. 87 (1979); Monaghan, ‘Taking Supreme Court Opinions Seriously,”” 39 Md. L. 
Rev. 1 (1979). 


151. The statement in the text is, to some extent, true even for ‘‘intentionalist’”’ theories 
(see Rader, ‘““Fact, Theory’) but is even more true for ‘‘nonintentionalist’’ theories. See 
Fish, ‘Facts and Fictions: A Reply to Ralph Rader,” 1 Critical Inquiry 883 (1975). See also 
note 58 sup. 

152. See text accompanying notes 75-90 sup. 


153. I draw the term ‘‘clause-bound” from J. H. Ely, Democracy and Distrust. Ely uses 
the term to refer to interpretation that views constitutional provisions as (a) self-contained 
units and (b) capable of interpretation on the basis of the language and the legislative histo- 
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ry alone (ibid., pp. 12-13). Ely’s theory substitutes his view of the underlying theme of the 
entire document (which he gets from the document itself) for both (a) and (b). | describe my 
suggestions as horizontally clause-bound because | accept (a) more or less, but reject (b). 
Underlying my idea is the assumption that if we stick moderately close to (a) we can reject 
(b) without suffering most of the dangers of noninterpretivism that Ely properly identified. 


154. See text accompanying note 148 sup. 
155. See text accompanying notes 153-54 sup. 
156. See note 75 and accompanying text sup. 
157. See note 27 sup. 


158. See, e.g., Van Alstyne, “The Fourteenth Amendment, The ‘Right’ to Vote, and 
the Understanding of the Thirty-Ninth Congress,” 1965 Sup. Ct. Rev. 33. 


159. One reason that literal and historical approaches tend to be conjoined (see sup. 
note 50), is that the meaning of words changes over time. Without the historical supple- 
ment, most literal approaches would be far less concrete than the literalist usually desires. 
Although I cannot explore the issue fully here, | am inclined to argue that language change 
is one of the conventions accepted by a user of language, especially one who puts language 
into an authoritative text. This argument touches more deeply on the very nature of law 
than is appropriate here. 


160. ‘Historically oriented critics seem curiously reluctant to follow the lead of most 
historians, who expect to reinterpret the past and its works for each generation.” P. Jones, 
Philosophy and the Novel 185. See generally Passmore, “The Objectivity of History,’’ in The 
Philosophy of History 145 (P. Gardiner, ed. 1974). 


161. “{C]ertainty generally is illusion, and repose is not the destiny of mankind.” 
Holmes, “The Path of Law,” 10 Harv. L. Rev. 466 (1897). See also J. Frank, Law and the 
Modern Mind (1930). 


162. Ibid. 


Law as Literature 


1. C. Langdell, A Selection of Cases on the Law of Contracts vii (2d ed. 1879), quoted in 
Stevens, “Two Cheers for 1870: The American Law School,” in 5 Perspectives in American 
History 435-36 (1971). 


2. Address by Christopher Langdell, Harvard Law School Association Meeting (5 No- 
vember, 1886), quoted in Stevens, ‘Two Cheers,” 436 n. 50. 


3. See H.L.A. Hart, The Concept of Law (1961). 
4. Marbury v. Madison, 5 U.S. (1 Cranch) 137, 178 (1803). 


5. Idem at 175-76 (emphasis added). Marshall goes on to say, “To what purpose are 
powers limited, and to what purpose is that limitation committed to writing, if these limits 
may, at any time, be passed by those intended to be restrained?” (idem). Marshall, how- 
ever, undercut (dare one say “deconstructed’’?) his argument in Marbury when he decided 
McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819). So far are words from having obvi- 
ous meanings that Marshall reminds us that “Is]uch is the character of human language, 
that no word conveys to the mind, in all situations, one single definite idea; and nothing is 
more common than to use words in a figurative sense’ (idem at 414). And the “written- 
ness” of the Constitution becomes a far more complicated issue once one supplements the 
textualism of Marbury with the ‘‘texturalism’”’ of McCulloch: ‘There is no express provision 
for the case, but the claim has been sustained on a principle which so entirely pervades the 
constitution, is so intermixed with the materials which compose it, so interwoven with its 
web, so blended with its texture, as to be incapable of being separated from it without 
rendering it into shreds” (idem at 426). See Levinson “Judicial Review and the Problem of 
the Comprehensible Constitution” (Book Review), 59 Texas L. Rev. 397-98 (1981). Indeed, 
the very multiplicity (if not promiscuity) of Marshall's approaches to constitutional inter- 
pretation (see P. Brest and S. Levinson, Process of Constitutional Decisionmaking 114 (2d ed. 
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1982)), calls into question whether interpretation for Marshall (or for anyone else) ever 
transcended a desire to achieve specific political results. 


6. New York Times, 3 March, 1982 p. Al8, col. 4 (emphasis added); see also Broder, 
“Assault on Constitution,” Dallas Times Herald, 17 March, 1982 p. A29. 


7. 1 became especially aware of this difference in modes of discourse during a sojourn 
in Great Britain in the fall of 1979, when the Thatcher government put before Parliament 
several bills regarding rights of non-native-born Englishpersons that struck me (and many 
others) as racist in the extreme. Many letter writers pointed out the evils of the bills, but 
none claimed that the proposals violated the English constitution, since, of course, that 
notion—in its Marbury sense—makes no sense within the English language. The descrip- 
tion of Great Britain and the United States as two countries separated by a common lan- 
guage never seemed more apt, for the two countries speak two entirely different 
constitutional languages, even if the words used sometimes seem deceptively similar. 


8. See Levinson, “Judicial Review” 418. 

9. J. Culler Structuralist Poetics 134 (1975). 

10. R. Barthes, Writing Degree Zero 19-20 (A. Lavers and C. Smith, trans. 1978). 
11. Oxford English Dictionary s.v. ‘‘sentimental.” 


12. Abrams, ‘How to Do Things with Texts,’”” 45 Partisan Rev. 566 (1979). I owe my 
familiarity with this comment to Richard Rorty. See R. Rorty, ““Nineteenth-Century Ideal- 
ism and Twentieth-Century Textualism,” in Consequences of Pragmatism 139 (1982), reprint- 
ed from 64 Monist 155 (1981). 


13. The best short treatment of these disputes is Culler, ‘Issues in Contemporary 
American Critical Debate,” in American Criticism in the Poststructuralist Age 1-18 (1. Konigs- 
berg, ed. 1981). A very illuminating book-length study is F. Lentricchia, After the New Criti- 
cism (1980). The commonality of some of the problems of law and literary analysis is 
touched on in Abraham, ‘Three Fallacies of Interpretation: A Comment on Precedent and 
Judicial Decision,”’ 23 Ariz. L. Rev. 771 (1981); Abraham, ‘Statutory Interpretation and Lit- 
erary Theory: Some Common Concerns of an Unlikely Pair,’”” 32 Rutgers L. Rev. 676 (1980), 
reprinted in this volume; Michaels, Against Formalism: The Autonomous Text in Legal and 
Literary Interpretation,” 1 Poetics Today 23 (1979), reprinted with minor changes as 
Michaels, ‘Against Formalism: Chickens and Rocks,” in The State of the Language 410 (1980), 
reprinted in this volume; and Yeazell, “Convention, Fiction, and Law,” 13 New Literary 
Hist. 89 (1981). 


14. M. Robertson, ‘Language as Hero in Post-Modern Formalist Fiction’’ 180 (1979) 
(Ph.D. diss., University of Wisconsin). I am greatly indebted to this thesis (and its author) 
for many of the ideas contained in this essay. 


15. Brest, ‘The Misconceived Quest for the Original Understanding,” 60 B.U.L. Rev. 
234 (1980), reprinted above. Brest, of course, is not unique in his perception. See, e.g., 
Sandalow, “Judicial Protection of Minorities,’’ 75 Mich. L. Rev. 1183 (1977) (’[T]he evolving 
content of constitutional law is not controlled, or even significantly guided, by the Consti- 
tution, understood as an historical document’). And Michael Perry emphasizes that 
“Ivjirtually all of modern constitutional decision-making by the [Supreme] Court—at least 
that part of it pertaining to questions of ‘human rights,’ [i.e., the rights individuals have, or 
ought to have, against government] . . . must be understood as a species of policymaking, 
in which the Court decides, ultimately without reference to any value judgment constitu- 
tionalized by the framers, which values among competing values shall prevail and how 
those values shail be implemented” (The Constitution, The Courts, and Human Rights 2 
(1982)). Perry tries to defend this policy-making role in his book. 


16. One certainly does not have to be an academic in order to repudiate one or another 
of these approaches. See, for example, Justice Traynor’s opinion in Pacific Gas & Elec. Co. 
v. G.W. Thomas Drayage & Ry. Co., 442 P.2d 641 (1968), concerning the application of the 
parol evidence rule. Traynor dismisses ‘’a judicial belief in the possibility of perfect verbal 
expression” as ‘’a remnant of a primitive faith in the inherent potency and inherent mean- 
ing of words” (idem at 643-44). 

If words had absolute and constant references, it might be possible to discover 
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contractual intention in the words themselves and in the manner in which they 
were arranged. Words, however, do not have absolute and constant referents 
_... The meaning of particular words or groups of words varies with the “. . . 
verbal context and surrounding circumstances and purposes in view of the lin- 
guistic education and experience of their users and their hearers or readers (not 
excluding judges) .... A word has no meaning apart from these factors; much 
less does it have an objective meaning, one true meaning.” [idem. at 644-45, 
quoting Corbin, “The Interpretation of Words and the Parol Evidence Rule,’’ 50 
Cornell L.Q. 187 (1965)]. 

It is clear that the parol evidence rule is philosophically indefensible. See also Michaels, 

“Against Formalism.” 

Traynor does, however, seem to retain faith in the ability to ascertain satisfactorily the 
context of any given speech act. As we become ever more aware, though, of the myriad 
difficulties standing in the way of contextual understanding (see, e.g., C. Geertz, The Inter- 
pretation of Cultures (1973)), the threat of chaos looms ever larger. See the remarkable review 
by Gordon Wood, “Star-Spangled History,’” New York Review of Books, 12 August, 1982, pp. 
4-9, for a thoroughgoing attack on the possibility of continuing to write traditional narra- 
tive history, which relies for its cogency on the ability to embed events (and words) within a 
specific linear story. To the extent that cases are themselves narrative structures, there is 
disturbing relevance to the dilemma sketched by Wood. See also note 58 inf. 

It is not surprising that judges are ultimately limited in their skepticisms, at least so 
long as they continue to engage in their responsible tasks of judging. Academics, being 
irresponsible (and often socially marginal), are freer to follow ideas out to their most de- 
structive limits. 


17. Monaghan, “Our Perfect Constitution,” 56 N.Y.U.L. Rev. 382 (1981). Like Raoul 
Berger (see R. Berger, Government by Judiciary 412-13 (1977)), Monaghan does not really 
counsel turning back the clock by instantly overruling all putatively misdecided cases. Both 
offer what might uncharitably be regarded as an ‘adverse possession’’ approach to consti- 
tutional interpretation, whereby precedents that should at one time have been properly 
overruled (as wrongly decided) become entitled to recognition as authoritative after the 
passage of enough time and after the citizenry has come to rely on them. Neither offers the 
slightest guidance for recognizing the terms of such possession. To be fair, no other theo- 
rist of precedent does any better. Perhaps the central difference between law and literature 
is the lack in the latter of the notion of stare decisis. 


18. See Cover, Book Review, New Republic, 14 January, 1978 p. 26 (reviewing R. Berger, 
Government by Judiciary (1977)). See also M. Perry, The Constitution 75 (“I prefer to let the 
framers sleep. Just as the framers, in their day, judged by their lights, so must we, in our 
day, judge by ours”). 

19. See Brest, ““Misconceived Quest” 214-15. 


20. See E. Hirsch, Validty in Interpretation 123 and n.53 (1967); see also E. Hirsch, The 
Aims of Interpretation 1-13 (1976). 


21. R. Rorty, ““Nineteenth-Centruy Idealism” 152. 
22. Ibid., pp. 151-52. 
23. Ibid., p. 152 (emphasis in original). 


24. See Levinson, “Judicial Review,” for an extended review of J. Ely, Democracy and 
Distrust (1980). 


25. Fleming, “A Critique of John Hart Ely’s Quest for the Ultimate Constitutional Inter- 
pretivism of Representative Democracy” (Book Review), 80 Mich. L. Rev. 634 (1982). 


26. See C. Black, Structure and Relationship in Constitutional Law (1969). 
27. R. Rorty, “Ninteenth-Century Idealism’ 152 (emphasis in original). 


28. S. Fish, Is There a Text in This Class? 327 (1980); cf. Marcel Duchamp’s statement, “It 
is the Observers who make the pictures,” quoted in M. Caws, The Eye in the Text: Essays on 
Perception, Mannerist to Modern 135 (1981). See generally the valuable anthologies Reader- 
Response Criticism: From Formalism to Post-Structuralism (J. Thompkins, ed. 1980); The Reader 
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in the Text: Essays on Audience and Interpretation (S. Suleiman and I. Crosman, eds. 1980). An 


excellent recent study is S. Mailloux, Interpretive Conventions: The Reader in the Study of Amer- 
ican Fiction (1982). 


a 29. S. Fish, Is There a Text? 43. For vigorous criticism of Fish and other radical literary 
critics, see Crews, “Criticism without Constraint,” Commentary, January 1982, p. 65. 


30. S. Fish, Is There a Text? 94. Professor Graff argues that the depiction of the contro- 
versy itself has ideological implications. Fish’s statement might well be assessed against 
what Graff calls a “rhetorical scorecard”: 


Bad Good 
representation creation 
text as determinate object text as open, indeterminate ‘‘invitation” 
boundaries and constraints voyages into the unforeseen 
docility, habit risk 
truth as correspondence truth as invention, fiction 
meaning as “product” meaning as “process” 


G. Graff, Literature against Itself: Literary Ideas in Modern Society 23 (1979). 


31. S. Fish, Is There a Text? 94. It occurs to me, as I dutifully footnote Fish’s statement, 
that the act of footnoting is itself a bow toward the notion of objective knowledge, for | am 
purporting, even as I describe Fish’s reader-response theories, to be giving you (the reader) 
an “‘accurate”’ rendition of those theories. Indeed, the point of footnotes, especially if ‘cite- 
checked” by law review editors, is to suggest that the proof of my accuracy is that you 
would arrive at the same conclusions by reading the same material. 

This generates an obvious, albeit important, paradox, one only made worse because | 
of course also expect you to grasp “my” argument and to be able to state it correctly (as 
Graff basically does), even if you (like Graff) reject it. | suppose, therefore, that | can be 
accused of being one of those ‘‘newreaders” who introduce their ‘‘own interpretive strate- 
gy when reading someone else’s text, but tacitly rely[ing] on communal norms when un- 
dertaking to communicate the methods and results of [their] interpretations to [their] own 
readers” (ibid., p. 303 (quoting Abrams, ‘‘How to Do Things with Texts” 587)). A similar 
point is made in Hirsch’s review of H. Gadamer, Wahrheit und Methode (1960), reprinted in 
E. Hirsch, Validity in Interpretation 245 (1967); see also Graff's “Politics, Language, Decon- 
struction, Lies, and the Reflexive Fallacy: A Rejoinder to W.J.T. Mitchell,’ Salmagundi, 
Winter-Spring 1980, p. 78. 

Professor Graff is correct in his own contribution to this Symposium when he notes 
that I do on occasion use the word ‘‘correct’’ to refer to an interpretation (see Graff, ‘Keep off 
the Grass, Drop Dead and Other Indeterminacies: A Response to Sanford Levinson,” in this 
volume), so that I cannot be the arch-indeterminist that I sometimes appear to be. I am not 
sure how far apart he and | actually are, for there is relatively little in his response that I 
genuinely disagree with. [ do agree, as does Fish for that matter, that our ordinary speech 
acts are full of meanings instantly grasped by listeners, given the standard contexts in 
which they occur. I would further agree that the Constitution is not entirely incomprehen- 
sible, that, e.g., the president must take office on 20 January (U.S. Const. amend. XX, § 1). 
There are circumstances in which this might be problematic (what if Congress changed the 
calendar year?), but it would be perverse to say that the ordinary reader would not be 
expected to give a single response to the question, When does a newly elected president 
take office? (Nor do I disagree with the Fifth Circuit that it was “quite incredible” to argue 
that “’.82165” is not the equivalent of “82.165%.’’ Oil & Gas Futures, Inc. of Texas v. An- 
drus, 610 F.2d 287, 288 (5th Cir. 1980), reversing [!] an unreported decision by the 
Hornorable Finis E. Cowan of the United States District Court for the Southern District of 
Texas. Yet (presumably) competent lawyers and a (presumably) competent judge did not 
find even this proposition compelling.) 

The problem, of course, is that constitutional litigation almost never concerns such 
clauses. Professor Graff recognizes the multiplicity of ambiguity that can, even if not must, 
be present in literary or legal texts. He seems to chide me for emphasizing power, rather 
than authority, in resolving conflicting interpretations, but this seems to be the principal 
explanation for why one legal result, rather than its equally plausible (indeed, on occasion 
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more plausible) alternative, is imposed on the parties. Even here, I will quickly concede 
that courts and other constitutional interpreters operate within constraints. That is the im- 
portance of Fish’s own distinction between “‘on-the-wall” and “off-the-wall” arguments; 
but the point is that whatever constraints exist are not constant over time. 

Finally, | agree with Professor Graff that the alternative to determinacy (certainty) is 
not an anything-goes indeterminacy. However, especially from the perspective of the 
losers in a necessarily coercive legal system, a court decision that remains even within the 
ambit of “on-the-wall’’ arguments may appear to be arbitrary (though not “whimsical’’), 
given the presence of other available arguments that would have generated more palatable 
results. 


32. See Levinson, ‘The Democratic Faith of Felix Frankfurter,” 25 Stan L. Rev. 434 
(1972) (author's student Note). No single citation, of course, can support the assertion that 
disinterested was Frankfurter’s favorite word, but I challenge any reader of Frankfurter’s 
prose to name a more oft-used and emotionally charged word in his vocabulary. (Proper 
nouns like Holmes or the Harvard Law School do not count.) 

33. S. Fish, Is There a Text? 94. Personal, incidentally, is a tricky word in this context, for 
Fish, like most structuralists and poststructuralists, rejects the meaningfulness of genuine- 
ly individualistic idiosyncracies, and instead emphasizes the inevitable membership of 
such “individuals” in communities of shared discourses which, indeed, ultimately supply 
any person's own sense of self. Ibid., pp. 338-55. 

34. See, e.g., H. Bloom, A Map of Misreading (1975). 

35. F. Nietzsche, On the Genealogy of Morals 77 (W. Kaufmann, trans. 1967) (emphasis in 
original). 

36. S. Fish, Is There a Text? 338-71. 

37. See R. Dworkin, Taking Rights Seriously 279-90 (1977); Levinson, ‘Taking Law Seri- 
ously: Reflections on ‘Thinking Like a Lawyer,’ ” Book Review, 30 Stan. L. Rev. 1071 (1978) 
(reviewing Dworkin). 

38. See T. Kuhn, The Structure of Scientific Revolutions (2d ed. 1970). 

39. S. Fish, Is There a Text? 356-57. 


40. For the importance of the ‘‘mirroring” image, see R. Rorty, Philosophy and the Mirror 
of Nature (1979). Rorty’s basic mission is the criticism of the possibility of mirroring. 

41. R. Rorty, ““Nineteenth-Century Idealism” 151. 

42. E. Hirsch, The Aims of Interpretation 20 (1976). 

43. Cover, Book Review 27. 

44. See P. Bobbitt, Constitutional Fate (1982), for an extraordinarily subtle survey of 
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Duchamp, one of whose most famous artistic achievements was the transformation of a 
urinal into art by the mere act of placing it ina museum. We might have our individual 
favorite candidates for transforming dubious arguments into law through the aegis of plac- 
ing them in a judicial opinion. 
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tion. {The Political Thought of Abraham Lincoln 262 (R. Current, ed. 1967)] 
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Mr. Frost: So what in a sense you're saying is that there are certain situations . . . 
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Otherwise they're in an impossible position. 

Transcript of Frost-Nixon Interview, New York Times, 20 May 1977 p. A16, col. 5. 
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have such knowledge. Furthermore, they note that neither Fish nor any other critic, 
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taken in the confidence, merited or not, that one’s own views are indeed better than the 
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lysts. See also note 85 inf. (I am grateful to Gerald Graff and Steven Mailloux for calling my 
attention to the Knapp and Michaels essay and for emphasizing its implications for the 
argument of this essay.) 

Professor Bobbitt’s inquiry, Constitutional Fate, is also highly relevant to the question of 
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(greatly truncated) list belies any genuine notion that persons alienated from a traditional 
stance of reverence (or even respect) for law have nothing to say. But it is fair to say that no 
one who defines his or her task as the search for “certain principles or doctrines” (see text 
accompanying note 3), is prepared to listen. Few today would admit that they are engaged 
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Nevertheless: 
Napalming babies is bad. 
Starving the poor is wicked. 
Buying and selling each other is depraved. 
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Novel (1920 trans. Cambridge, Mass.: M.I.T. Press, 1971), and his later Studies in European 
Realism (1953 trans. New York: Grosset & Dunlap, 1964); my analyses of the novel are tied 
theoretically to those of the Russian formalist school of the 1920s, particularly Shklovski 
and Eikhenbaum (see Russian Formalist Criticism (L. Lemon and M. Reis, eds. 1965)). | am 
also strongly influenced by R. Barthes, Essais Critiques (Paris: Seuil, 1964). 


22. No one has convinced me that what an author says should be irrelevant to under- 
standing a work; however, my main interest is in what he or she says about interpretation 
itself. 


23. For the development of ideas expressed in this part of the essay, see my “Law in 
and As Literature: Self-Generated Meaning in the ‘Procedural Novel,’ ’’ forthcoming in 
Koelb and Noakes, eds., The Comparative Perspective on Literature (Ithaca: Cornell University 
Press, 1988). 


24. See part III. 

25. See Gary Wills, Explaining America 16, 66, 251 (1981). 

26. Clinton Rossiter, ed., The Federalist 229 (New York: Signet, 1961). 
27. Rossiter, ed., Federalist 201. 


28. Ibid.; see also The Federalist no. 78, p. 466, Hamilton’s famous ‘‘manifest tenor of the 
Constitution.” 


29. U.S. Const., art. 1 section 7, cl. 2. 
30. Henry Monaghan, ‘’Our Perfect Constitution,’”’ 56 N.Y.U. L. Rev. 382 (1981). 


31. Professor Walter Benn Michaels takes the converse position from my own. For him 
the text does carry the meaning intended by its authors, but this can only be discovered by a 
reader who wants to find it there, so it cannot be seen as a constraint on interpretation. 
Michaels thus at once posits the theoretical mandate to seek meaning (not interpretive the- 
ory) from a text’s author and the inevitable subjectivism of that quest. Michaels, ‘Response 
to Perry and Simon,” 58 S. Cal. L. Rev. 675 (1985). 


32. There is only a brief mention in Ferrand, ed., 2 Records of the Federal Convention of 
1787, 302 (1937). 


33. Michael Perry, The Constitution, The Courts and Human Rights 19 (1982). 
34. Ibid., pp. 101-2. 

35. John Ely, Democracy and Distrust (1980). 

36. See McGowan v. Maryland, 366 U.S. 420 at 452 n. 22 (1961). 


37. The structure of the debates at the Constitutional Convention indicates such a secu- 
lar purpose. Clearly, that constitutive group in particular needed a day of rest, not so much 
for religious as for ‘cooling off’’ or even private political purposes. A recent history of the 
convention makes clear that Sundays were often used to negotiate crucial compromises. 
See C. Collier and C. Collier, Decision in Philadelphia 94-95 (New York: Random House, 
1986). Might not this experience have served as the litmus test justifying the constitutional- 
ization of the concept? Indeed, the meager reference to the parenthetical in the debates 
indicates that the Framers switched from “seven days” to the present formulation; their 
own experience may have attested to the wisdom of lengthening negotiation periods and 
allowing a day (or two) of quasi-political “rest’”’ to intercede. 


Notes 463 


38. Paul Brest, “The Misconceived Quest for the Original Understanding,” 60 B.U. L. 
Rev. 204 (1980), reprinted in this volume. 


39. Ibid., p. 220. 


40. See Raoul Berger, ‘Paul Brest’s Brief for an Imperial Judiciary,” 40 Md. L. Rev. 1 
(1981). 


41. Brest, “The Misconceived Quest,” pp. 220-21. 


42. Recently compiled demographic data tends to contradict the idea that death was 
experienced, or conceptualized, more publicly in colonial days. For an overwhelmingly 
rural, if not isolated, population, it must have been at least as private, and probably a more 
cruel and horrifying, phenomenon as for us today. See Collier and Collier, Decision in Phila- 
delphia, pp. 16-24, n. 69. But this does not—or should not—compel us to accept (as the 
colonialists did) the constitutionality of the death penalty. 


43. See, e.g., Trop v. Dulles, 356 U.S. 86 (1958); Weems v. U.S., 217 U.S. 349 (1910). 
44. Brest, ‘“‘The Misconceived Quest’, p. 226. 


45. I believe that, apart from the preamble, the parenthetical may be unique in this 
respect. 


46. The Federalist no. 31, p. 193. 


47. The cases fall into two categories. First are cases testing the language against non- 
covered situations that arguably increase or decrease the number of days given a president 
to return a bill. See, e.g., Wright v. United States, 302 U.S. 583 (1938) (temporary recess 
does not prevent return of bill to an appropriate agent of the originating House, within the 
stated time frame); the Pocket Veto case, 279 U.S. 655 (1929) (but a full intersession adjourn- 
ment within eight days, Sundays excluded, of the House presentation of a bill to the presi- 
dent prevents the return of a bill within the stated time frame); Kennedy v. Sampson, 511 
F.2d 430 (D.C. Cir. 1974) (Christmas recess does not prevent return of the bill within the 
stated period). Second are cases employing the parenthetical to suggest a religious vision, 
incorporated by the Framers into the Constitution. See, e.g. Holy Trinity Church v. United 
States, 143 U.S. 457, 470 (1891) (Such words “affirm and reaffirm that this is a religious 
nation’’); Doremus v. Board of Education, 7 N.J. Super. 442, 71 A.2d 732 (allowing public 
school reading of at least five verses daily from the Old Testament and daily readings of the 
Lord’s Prayer, aff'd. 5 N.J. 435, 75 A.2d 880 (1950). 


48. The Federalist nos. 72, 73, pp. 433, 442. 


49. Wills observes that this elitism was almost as pronounced in Madison as it was in 
Hamilton. Wills, Explaining America 196. 


50. The Federalist no. 48, p. 311. 
51. The Federalist no. 71, pp. 432-33. 


52. The phrase is Cardozo’s in ‘The Growth of the Law,” Selected Writings of Benjamin 
Nathan Cardozo 225 (M. Hall, ed,; New York: Bender, 1975). 


Following the Rules Laid Down 


1. H. Wechsler, Principles, Politics, and Fundamental Law 21 (1961). What senators have 
in mind when they ask about applying, not making, law is a corollary of this thesis—that a 
judge must remain faithful to the body of law within which he or she works by following 
the principles previously established, rather than constantly reshaping them to fit his or 
her preferences in the case at hand. 


2. J. Ely, Democracy and Distrust 1 (1980). 


3. Any summary description of the classical liberal view—the liberalism of Hobbes, 
Locke, and Mill and that of Dworkin and Rawls—must be a caricature. The description in 
text is supported by A. Gutmann, Liberal Equality (1980); D. Manning, Liberalism (1976); Bell, 
“Models and Reality in Economic Discourse,’’ Pub. Interest 46 (special issue 1980); see also 


464 Interpreting Law and Literature 





Dworkin, “Liberalism,” in Public and Private Morality 127-29 (S. Hampshire, ed. 1978) (de- 
riving a similar view as the essence of contemporary political liberalism). 

Liberalism, neutral principles, and interpretivism are regularly associated, but it is not 
important to my argument to decide whether they are mutually entailed. Each provides the 
others with metaphors that come to pervade all three theories (see D. Manning, ibid., pp. 
9-30 (characterizing liberalism)); thus, a challenge to the accustomed way of talking about 


ee meaning, or history will be felt as a challenge to the way of talking about the others 
as well. 


4. See Leff, ‘‘Unspeakable Ethics, Unnatural Law,” 1979 Duke L. J. 1242. 


5. L. Levy, Freedom of Speech and Press in Early American History: Legacy of Suppression ix 
(Torchbook ed. 1963). 


6. L. Marx, The Machine in the Garden: Technology and the Pastoral Ideal in America 220-21 
(1964). 

7. The best presentation of this view for those accustomed to Anglo-American styles of 
philosophical writing is R. Collingwood, The Idea of History (1956). Collingwood goes far 
along the way to the conclusions that I draw here, but he does not quite state them openly. 
Jurgen Habermas and Hans-Georg Gadamer have explored aspects of the hermeneutical 
tradition using a different style of philosophical writing. For summaries, see A Giddens, 
Central Problems in Social Theory 175-77 (1979); A. Giddens, New Rules of Sociological Method 
54-65 (1976); R. Keat, The Politics of Social Theory: Habermas, Freud, and the Critique of Positiv- 
ism 202-3 (1981); T. McCarthy, The Critical Theory of Jiirgen Habermas 162-239 (1978). For a 
lawyer's perspective, see Abraham, ‘Statutory Interpretation and Literary Theory: Some 
Common Concerns of an Unlikely Pair,” 32 Rutgers L. Rev. 676 (1979), reprinted in this 
volume; Abraham, “Three Fallacies of Interpretation: A Comment on Precedent and Judi- 
cial Decision,” 23 Ariz. L. Rev. 771 (1981). 

Though I do not believe that fashions in historical scholarship necessarily move in the 
direction of truth, I think it worth noting that contemporary historical scholarship finds in 
the hermeneutical tradition an understanding of the enterprise better than what previously 
prevailed. See Woodward, “A Short History of American History,’ New York Times, 8 Au- 
gust 1982, § 7 (Book Review), 14; cf. Kurland, ‘‘Curia Regis: Some Comments on the Divine 
Right of Kings and Courts ‘To Say What The Law Is,’ ”’ 23 Ariz. L. Rev. 581, 584, 595 (1981) 
(assessing hermeneutical literary criticism as a style of constitutional interpretation). 


8. R. Keat, Politics of Social Theory 7. 
9. 274 U.S. 357, 372 (1927) (Brandeis, J., concurring). 


10. Ibid., pp. 375-76. In a footnote to this passage, Justice Brandeis quotes Jefferson on 
the value of free public discussion (375 n. 2). 


11. 347 U.S. 483, 492-93 (1954). 
12. H. Wechsler, Principles 46-47. 


13. Gordon, “‘Historicism in Legal Scholarship,” 90 Yale L.J. 1021 (1981) (footnotes 
omitted). 


14. I must, however, note the obvious ethnocentricity of this statement. Clearly, the 
history of kingship in Central Africa (see J. Vansina, Kingdoms of the Savannah (1966)), is as 
much a part of our past as is the history of the Constitution. 


15. Wechsler, ‘Toward Neutral Principles of Constitutional Law,” 73 Harv. L. Rev. 15. 


16. Perry, “Why the Supreme Court Was Plainly Wrong in the Hyde Amendment 
Case: A Brief Comment on Harris v. McRae,”’ 32 Stan. L. Rev. 1113. 


17. 410 U.S. 113 (1973). 

18. Harris v. McRae, 448 U.S. 297 (1980). 

19. Perry, “‘Why the Supreme Court Was Wrong” 1120. 

20. Ibid., pp. 1115-16. 

21. Ibid., p. 1117; see Westen, “Correspondence,” 33 Stan. L. Rev. 1188 (1981). 
22. Perry, “Why the Supreme Court Was Wrong” 1116-17. 


Notes 465 


23. Perry rejects the “counterexample” of Brandenburg v. Ohio, 395 U.S. 444 (1969), in 
which the Court protected certain kinds of advocacy from criminal prosecution even 
though it acknowledges that states could “take [other] action predicated on the view that 
such advocacy is morally objectionable” (“Why the Supreme Court Was Wrong” 1118). He 
argues that the advocacy in Brandenburg is protected in order to avoid a chilling effect on 
truly protected speech (ibid., p. 1119). Thus, Brandenburg’s real protection is given to “in- 
terests distinct from’’ the interest in advocating unlawful activity (ibid.). The same argument 
can be developed in the abortion context, however, and in fact in any other context as well. 
Consider the narrow principle that government may not predicate actions on the view that 
abortions are immoral in cases in which the woman has not consented to the sexual contact 
that caused her pregnancy. Roe v. Wade might then be defended on the ground that gov- 
ernmental inquiries into whether consent had been given, particularly in light of the obvi- 
ous controversy over what consent might mean, would intrude on an independent interest 
in informational privacy. Because refusal to fund abortions does not intrude on that inter- 
est, such refusal is permissible on this interpretation of Roe. 


24. 433 U.S. 584 (1977); see Westen, “Correspondence” 1188. 


25. The first principle requires us to distinguish between laws criminalizing the abor- 
tion decision and those criminalizing theft, so that we can explain why the state is not 
injecting itself into the abortion decision when it prosecutes a poor woman—a Jeanne 
Valjean—who steals money to pay for an abortion. The second requires us to explain why 
the special protection is great enough to prohibit criminalization but is not enough, for 
example, to prohibit a requirement that parents of some minors be informed of their 
daughters’ decisions to have abortions. See H.L. v. Matheson, 450 U.S. 398 (1981). 


26. 381 U.S. 479 (1965). 
27. 268 U.S. 510 (1925). 
28. 262 U.S. 390 (1923). 
29. Idem at 401. 


30. C. Black, Decision according to Law 81 (1981); see also ibid., pp. 21-24 (metaphorical 
evocation of delicate logic of law); see Sandalow, “Constitutional Interpretation,” 79 Mich. 
L. Rev. 1033 (1981) (tracing delicate balance between faithfulness to the constitutional text 
and accommodation to the needs of the time). 


31. C. Black, ‘According to Law” 82. 
32. 410 U.S. 113 (1973). 
33. Roe v. Wade, 410 U.S. at 153. 


34. Ely, “The Wages of Crying Wolf: A Comment on Roe v. Wade,’ 82 Yale L. J. 929-30 
(1973). 


35. Roe v. Wade, 410 U.S. at 209 (Douglas, J., concurring). 


36. Dworkin observes that a person asked to add one chapter “in the best possible 
way” to a collaborative novel-in-progress faces limits similar to those that precedents place 
on judges. Dworkin, “ ‘Natural’ Law Revisited,” 34 U. Fla. L. Rev. 167 (1982). He fails to 
appreciate that, by disrupting our expectations about what fits best, the creative author 
may force us both to reinterpret all that has gone before and to expand our understanding 
of what a ‘novel’ is. 


37. Tushnet, Book Review, 78 Mich. L. Rev. 696-98 (1980). 


Against Formalism: Chickens and Rocks 


1. G. Hartman, “Beyond Formalism,”’ Beyond Formalism 42 (1966). 

2. S. Sontag, “Against Interpretation,” Against Interpretation 12 (1966). 

3. W.K. Wimsatt, ‘Genesis: An Argument Resumed,”’ Day of the Leopards 26 (1968). 
4. Hotchkiss v. National City Bank, 200 F287, 293 (S.D.N.Y. 1911). 


466 Interpreting Law and Literature 





5. O.W. Holmes, ‘The Path of Law,” Collected Legal Papers 178 (1920). 


6. A.L. Corbin, “The Interpretation of Words and the Parol Evidence Rule,” 50 Cornell 
L.Q. 164 (1965). 


7. Ibid., p. 171 
8. Ibid. 


9. Corbin, A Comprehensive Treatise on the Rules of Contract Law 357 (1960). 
10. Corbin, ‘Interpretation’ 171. 


11. W.K. Wimsatt and M. Beardsley, ‘The Intentional Fallacy’ (1946), in Wimsatt, The 
Verbal Icon 18 (1967). 


12. E.D. Hirsch, ‘Objective Interpretation” [1960], Validity in Interpretation 216 (1967). 
13. Ibid., pp. 239-40. 

14. E.A. Farnsworth, “ ‘Meaning’ in the Law of Contracts,” 76 Yale L.J. 965 (1967). 
15. P. de Man, Blindness and Insight 111 (1971). 


Objectivity and Interpretation 


1. See Taylor, “Interpretation and the Sciences of Man,’’ 25 Rev. Metaphysics 3 (1971); 
see also Taylor, ‘Understanding in Human Science,’ 34 Rev. Metaphysics 25 (1980). 


2. C. Geertz, Negara: The Theatre State in Nineteenth-Century Bali (1980) [hereafter 
Negara]; see also C. Geertz, “Deep Play: Notes on the Balinese Cockfight,” in The Interpreta- 
tion of Cultures 412 (1973). 


3. See, e.g., Brest, “The Fundamental Rights Controversy: The Essential Contradic- 
tions of Normative Constitutional Scholarship,” 90 Yale L.J. 1063 (1981); Levinson, ‘Law as 
Literature,”’ 60 Tex. L. Rev. (1982) (reprinted in this volume); see also Walzer, ‘Philosophy 
and Democracy,” 9 Pol. Theory 379 (1981). Following the 1980 national elections and the 
overwhelming victory of the Right, the affection for politics, which many thought belonged 
to elections, was conferred on the party caucus. See, e.g., Walzer, ““Democracy vs. Elec- 
tions,”’ New Republic, 3 & 10 January 1981, p. 17. 


4. See Ackerman, Book Review, Daedalus (Winter 1974), p. 119 (reviewing J. Frank, Law 
and the Modern Mind (1930)). 


5. 347 U.S. 483 (1954). 
6. 377 U.S. 533 (1964). 
7. 376 U.S. 254 (1964). 
8. 372 U.S. 335 (1963). 


9. See, e.g., H. Bloom et al., Deconstruction and Criticism (1979). For a spirited review of 
this book, revealing the many strands within the deconstruction movement, see Dono- 
ghue, “Deconstructing Deconstruction’’ (Book Review), New York Review of Books, 12 June 
1980, p. 37. For the more philosophic aspirations of deconstructionism, see J. Derrida, Of 
Grammatology (G.C. Spivak, trans. 1976). 


10. See, e.g., J. Ely, Democracy and Distrust: A Theory of Judicial Review (1980). Professor 
Grey also understands interpretation in this narrow fashion. See Grey, “Origins of the 
Unwritten Constitution: Fundamental Law in American Revolutionary Thought,”’ 30 Stan. 
L. Rev. 843 (1978); Grey, ‘Do We Have an Unwritten Constitution?” 27 Stan. L. Rev. 703 
(1975). 

11. I. Berlin, ‘Two Concepts of Liberty,’”’ in Four Essays on Liberty 118 (1969). 


12. The bounded or relativistic quality of the interpretive method is suggested by the 
idea of the hermeneutical circle, which denotes the parameters within which an interpreta- 
tion achieves its validity and is based on the assumption that, at some point, an interpreta- 
tion must make an intuitive appeal to common understandings. The idea of the 
hermeneutical circle is discussed in Taylor, ‘Interpretation and the Sciences of Man,” pp. 


Notes 467 


6-13, and vividly described by Geertz, Negara, p. 103, as “a dialectical tacking.’’ David Hoy 
draws a parallel between the idea of the hermeneutical circle and John Rawls’s notion of 
reflective equilibrium. See Hoy, “Hermeneutics,” 47 Soc. Research 666 (1980). 


13. See T. Kuhn, The Essential Tension (1977); T. Kuhn, The Structure of Scientific Revolu- 
tions (2d ed., enlarged 1970). 


14. Taylor, “Understanding in Human Science,” pp. 33-37. 


15. The phrase belongs to Justice Holmes, Southern Pacific Co. v. Jensen, 244 U.S. 205, 
222 (1916) (dissenting opinion) (“The common law is not a brooding omnipresence in the 
sky, but the articulate voice of some sovereign . . . .”’), and is often used to mock the idea of 
objectivity. 

16. See note 9 sup. and accompanying text. 

17. See S. Fish, Is There a Text in This Class? (1980). Professor Fish acknowledges the 
creative relationship between reader and text, but sees the reader as a member of an inter- 
pretive community whose institutions shape or structure his view of the world. He argues 
that those who happen to share the same values and thus belong to the same interpretive 
community can judge the correctness of an interpretation, though the standards may 
change as the community does. The question for literature, however, is whether the inter- 
pretive community possesses the necessary authority to confer on what | have called the 
disciplining rules. For an illuminating review of this important book, see Graff, “Culture 
and Anarchy” (Book Review), New Republic, 14 February 1981, p. 36. 


18. Gunther, “Too Much a Battle with Straw Men?” (Book Review), Wall Street Journal, 
25 November 1977, p. 4, col. 4 (reviewing R. Berger, Government by Judiciary (1977)). 


19. See generally Brest, ‘The Misconceived Quest for the Original Understanding,”’ 60 
B.U.L. Rev. 204 (1980), reprinted in this volume. 


20. 163 U.S. 537 (1896). 


21. L. Wittgenstein, On Certainty §§ 74, 156 (G. Anscombe and G. von Wright, eds.; D. 
Paul and G. Anscombe, trans. 1969). 


22. 1 A. de Tocqueville, Democracy in America 123-32 (London 1838). 


23. This tradition is explored in the articles of Professor Grey, referred to in note 10 
sup., and also in R. Cover, Justice Accused: Antislavery and the Judicial Process (1975). 


24. See The Constitution a Pro-Slavery Compact (W. Phillips, ed.; 2d ed., enlarged 1845) 
(W. Phillips, ed.; 1st ed. 1844) (The Anti-Slavery Examiner no. 11). 


25. See C. Beard, An Economic Interpretation of the Constitution of the United States (1913). 


26. This is the essential insight of Professor Lon Fuller and his attempt to reformulate 
the natural law tradition in procedural terms. See L. Fuller, The Morality of Law (rev. ed. 
1969). 


27. J. Rawls, A Theory of Justice (1971). A similar vision is found in Thomas Nagel’s 
image of the individual struggling to stand outside himself and the world, as a way of 
achieving, an objective perspective. See T. Nagel, ‘Subjective and Objective,” in Mortal 
Questions 196 (1979). 


28. J. Austin, The Province of Jurisprudence Determined (1832); see also Holmes, “The Path 
of the Law,” 10 Harv. L. Rev. 457 (1897). 


29. See generally Bayonets in the Streets (R. Higham, ed. 1969). The history of the efforts 
to desegregate the University of Mississippi is also detailed in United States v. Barnett, 330 
F.2d 369 (5th Cir. 1963). 


30. H.L.A. Hart, The Concept of Law (1961). 
31. H. Kelsen, General Theory of Law and State (1945). 
32. 369 U.S, 186 (1962). 


33. This is part of the folklore of the Supreme Court and thus found its way into B. 
Woodward and S. Armstrong, The Brethren 176 (1979). 


34. 358 U.S. 1 (1958). 


468 Interpreting Law and Literature 





35. Brown v. Board of Educ., 349 U.S. 294 (1955). 
36. See Plessy v. Ferguson, 163 U.S. 537, 551-52 (1896). 
37. See Milliken v. Bradley, 418 U.S. 717 (1974). 


Fish v. Fiss 


1. Fiss, “Objectivity and Interpretation,’ 34 Stan. L. Rev. 739 (1982), reprinted in this 
volume. 


2. Ibid. 
3. Ibid., p. 744. 


4. Not that I am accepting this characterization of reader and text; it is just that | am 
proceeding within the ee of Fiss’s model so that I can more effectively challenge 
it in all its aspects. 


5. I refer to the distinction, assumed by many historians, between a text as something 
that requires interpretation and a document as something that wears its meaning on its face 
and therefore can be used to stabilize the meaning of a text. My argument, of course, is that 
there is no such thing as a document in that sense. 


6. Fiss, “Objectivity” 744. 
7. Ibid. 

8. Ibid., p. 747. 

9. Ibid. 

10. Ibid. 


11. Cf. Michaels, ‘Is there a Politics of Interpretation?” in The Politics of Interpretation 
337-39 (W.J.T. Mitchell, ed. 1983) (directing a similar argument at a thesis offered by Ron- 
ald Dworkin). 


12. It is sometimes the strategy of those who have been forced to acknowledge that all 
facts are contextual to posit context itself as a new fact or set of facts that can serve as a 
constraint, but the perception of context is no less contextually determined than the facts 
that context determines in turn. See, e.g., Fish, ‘‘With the Compliments of the Author: 
Reflections on Austin and Derrida,” 8 Critical Inquiry 693, 708 (1982). 


13. The requirement of explicitness can, in the strong sense, never be met, since it is 
the requirement that a piece of language declare its own meaning and thus be impervious 
to the distorting work performed by interpreters. It is my contention that language is al- 
ways apprehended within a set of interpretive assumptions, and that the form in which a 
sentence appears is always an interpreted or ‘‘read” form, which means that it can always 
be read again. For the full argument, see S. Fish, Is There a Text in This Class? 281-84 (1980); 
Fish, ‘With the Compliments” 703-4. 


14. T.S. Kuhn, The Structure of Scientific Revolutions 46 (2d ed. 1970). 
15. Toid., p. 191. 
16. Ibid., p. 47. 


17. I make this point in a more extended way in Fish, “Working on the Chain Gang: 
Interpretation in the Law and in Literary Criticism,” in Mitchell, ed., The Politics of Interpre- 
tation 271-86. 

18. Levinson, ‘Law as Literature,” 60 Texas L. Rev. 392-402 (1982), reprinted in this 
volume. 

19. When I use phrases like ‘‘without reflection” and “immediately and obviously” I 
do not mean to preclude self-conscious deliberation on the part of situated agents; it is just 
that such deliberations always occur within ways of thinking that are themselves the 
ground of consciousness, not its object. 


20. Fiss, “Objectivity” 762. 
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21. S. Fish, “Is There a Text in This Class?’’ 281-84. 


22. Cf. Whitney v. California, 274 U.S. 357, 376 (1927) (Brandeis, J., concurring) (‘Men 
feared witches and burnt women’’). 


23. See, e.g. R. Berger, Government by Judiciary (1977). 
24. See, e.g., J.H. Ely, Democracy and Distrust (1980). 
25. See, e.g., L. Tribe, American Constitutional Law 452 (1978). 


26. On this point see S. Fish, ‘Is There a Text in This Class?” 342-49, where a similar 
argument is made in relation to the practices of literary criticism. 


27. Fiss, “Objectivity” 749. 
28. Ibid. 

29. Ibid. 

30. Ibid., p. 741. 

31. Ibid., p. 757. 

32. Ibid., p. 756. 

33. Ibid. 

34. Ibid., p. 757. 

35. Ibid. 


36. This is a familiar distinction in the literature and is central to the argument of S. 
Toulmin, Human Understanding (1972). For a critique of that argument, see Fish, ‘“Anti- 
Professionalism,” in 17 New Literary History 89 (1985). 


37. Fiss, ‘‘Objectivity” 754. 
38. Ibid., p. 759. 


39. This may seem to be reinstating the distinction between inside and outside consid- 
erations, but any consideration that finds its way into the process of legal inquiry has been 
recharacterized as a legal consideration and has therefore become “‘inside.”’ 


40. Fiss, ‘“Objectivity’’ 763. 


41. On this point see S. Fish, ‘‘With the Compliments’ 331-37; Fish, ‘Working on the 
Chain Gang” 276-79. 


42. Fiss, “Objectivity” 763. 
43. Ibid., p. 746. 


44. There is a large issue to be considered here, the issue of the consequences of theory 
in general. It is my position that theory has no consequences, at least on the level claimed 
for it by its practitioners. Rather than standing in a relationship of precedence and govern- 
ance to practice, theory is (when it happens to be a feature of an enterprise) a form of 
practice whose consequences (if there are any) are unpredictable and no different in kind 
from the consequences of any form of practice. Both those who fear theory and those who 
identify it with salvation make the mistake of conceiving of it as a special kind of activity, 
one that stands apart from the practices it would ground and direct. If there were a theory 
so special, it would have nothing to say to practice at all; and, on the other hand, a theory 
that does speak meaningfully to practice is simply an item in the landscape of practices. See 
Fish, “Consequences,” in Against Theory 106-31 (W. J. T. Mitchell, ed. 1985). 


45. Fiss, “Objectivity” 750. 


The Poetics of Legal Interpretation 


1. This distinction is first broached in “The Model of Rules 1,” in R. Dworkin, Taking 
Rights Seriously 22-23 (1978). 


2. “How Law is Like Literature” is a reworking of an earlier essay, Dworkin, ‘Law as 
Interpretation,” 9 Critical Inquiry 179 (September 1982), and was reprinted in The Politics of 


470 Interpreting Law and Literature 





Interpretation 249 (W. Mitchell, ed. 1983) [hereafter Politics] with a companion piece, Fish, 
“Working on the Chain Gang,” in Politics, p. 271. The Politics of Interpretation included a 
second essay by Dworkin, “My Reply to Stanley Fish (and Walter Benn Michaels): Please 
Don’t Talk about Objectivity Any More,” in Politics, p. 287 [hereafter Dworkin, ‘“My Re- 
ply’’], which is also included in A Matter of Principle in revised form as “On Interpretation 
and Objectivity” (p. 167). A further essay by Fish, “Wrong Again,” appeared in 62 Tex. L. 
Rev. 299 (1983). Dworkin replied to it in the last essay in the series, “Not Really” [hereafter 
Dworkin, “Not Really’’]; however, he omitted this last essay from the present collection. In 
this chapter, I include arguments made from omitted sections of ‘My Reply,” and “Not 


Really.” In such cases, I cite the original publication, or an unpublished manuscript circu- 
lated by Dworkin. 


3. See note 19 inf. and accompanying text. 


4. Theory dependence is the view that meaning depends entirely upon the general 
theory or governing values that structure what an interpreter “sees.” 


5. R. Dworkin, Taking Rights Seriously 14-15. 
6. Ibid, pp. 31-39, 87-88. 


7. The contrast between the certainty that external verification promises and the uncer- 
tainty that theory dependence absorbs can be depicted by using one of external verifica- 
tion’s favorite metaphors, the “furniture of the universe.’’ This phrase suggests that 
theories must try to describe the nature of a reality that is as undeniabie as a piece of furni- 
ture is, if one bumps into it while walking across a room. The table’s position does not 
depend on where one thinks it is; and if one makes a mistake about it, one bangs one’s 
shins. Theory dependence posits an altogether different relation to the piece of furniture. If 
one were a furniture-maker, one would construct a chair according to what one valued 
about chairs. One’s chair might share only certain characteristics with other people’s 
chairs; indeed, some other people might deny that one’s chair was a chair. If one cared at all 
about other people—our interpretive community—one would begin a debate in which the 
crux of the matter would be the contending values for chair-making and for chair 
interpretation. 


8. See R. Dworkin, Taking Rights Seriously 331-38. 
9. Dworkin, “My Reply” 289. 


10. However, even among the interpreters themselves, the persistence of skeptical 
critiques and frequent changes of minds offer countervailing evidence of the uncertainty of 
such internal judgment. It is a commonplace of law that judges come to results and then 
look for convincing—if hypocritical—reasons. This commonplace suggests either that peo- 
ple often find themselves coming to the “right” answer, and only then searching for ratio- 
nales; or that people fail Dworkin’s second test, which is to observe a correspondence 
between their own processes of interpretation and those of others. In any event, it raises 
troubling questions about what the testimony of interpreters is on this score. 


11. P. de Man, Blindness and Insight 102-11 (1971). One does not have to reach de Man’s 
radically skeptical views to be troubled by what he and Derrida would call the duplicity of 
language—its deception and its doubleness—which undermine the univocality of 
interpretation. 


12. An intentionalist interpretation is one which organizes textuality as the place 
where an author's intentions are represented in language and which posits interpretation 
as a process of deriving, according to the relevant aesthetic/political morality values, what 
that intention ‘‘is,’” and hence, what the text “means.” 


13. As it happens, originalism is currently used to buttress a conservative political mo- 
rality; and its advocates cite the intention of the Framers in their campaign to curtail what 
they call the Supreme Court's impermissible lawmaking, as if interpretation of these inten- 
tions, once made, self-evidently barred subsequent rethinking. 


14. The Southern California Law Review devoted two issues of Volume 58 (1985) to an 
Interpretation Symposium on these controversial matters. Included were Fiss, ““Conven- 
tionalism,”” 58 S. Cal. L. Rev. 177 (1985); Hoy, “Interpreting the Law: Hermeneutical and 
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Poststructuralist Perspectives,” 58 S. Cal. L. Rev. 135 (1985); Levinson, “What Do Lawyers 
Know (And What Do They Do with Their Knowledge)? Comments on Schauer and 
Moore,” 58 S. Cal. L. Rev. 441 (1985); Moore, “A Natural Law Theory of Interpretation,” 58 
S. Cal. L. Rev. 227 (1985); Perry, “The Authority of Text, Tradition and Reason: A Theory of 
Constitutional ‘Interpretation’ ” 58 S. Cal. L. Rev. 551 (1985); Richards, ‘Interpretation and 
Historiography,” 58 S. Cal. L. Rev. 489 (1985); Schauer, ‘Easy Cases,’’ 58 S. Cal. L. Rev. 399 
(1985); Simon, “The Authority of the Constitution and its Meaning: A Preface to a Theory of 
Constitutional Interpretation,” 58 S. Cal. L. Rev. 603 (1985); as well as others. 


15. Dworkin does not explicitly make this argument. However, | take it to be the sub- 
text of his position. Otherwise his hostility to intentionalism (pp. 154-58), which he bases 
on the flimsiest grounds, seems inexplicable. 


16. Advocacy of originalist interpretation can be traced in its recent history to R. Ber- 
ger, Government by Judiciary: The Transformation of the Fourteenth Amendment (1977); A. Bickel, 
The Least Dangerous Branch (1962); Bickel, ‘The Original Understanding and the Segregation 
Decision,” 69 Harv. L. Rev. 1 (1955); and Monaghan, ‘Our Perfect Constitution,” 56 N.Y.U. 
L. Rev. 353 (1981). For writings by nonoriginalists, see J. Ely, Democracy and Distrust (1980); 
M. Perry, The Constitution, the Courts, and Human Rights (1982); Brest, ‘The Misconceived 
Quest for the Original Understanding,” 60 B.U.L. Rev. 204 (1980), reprinted in this volume; 
Simon, ‘The Authority of the Framers of the Constitution: Can Originalist Interpretation 
Be Justified?” 73 Cal. L. Rev. 1482 (1985). 


17. Even the most recent debates have stumbled over the idea that somehow one must 
either adhere to the social arrangements that the intentions of the Framers put into prac- 
tice—or did not repeal—or declare oneself a noninterpretivist. For its advocates, the beauty 
of the originalist conception is the constraint it places on the power of the judiciary to rear- 
range social conditions to conform more perfectly to a conception of justice, a power that 
originalists believe should rest only with the legislative branch. 


18. He seems to have in mind, perhaps among others, E. Hirsch, The Aims of Interpreta- 
tion (1976). Dworkin ignores arguments about author's intention put forward by Stanley 
Fish and Walter Benn Michaels. See note 2 sup. In their work, intention has a theoretical 
power and flexibility that Dworkin altogether fails to acknowledge. 


19. In Dworkin, “Not Really,” part of an increasingly acrimonious exchange with Fish, 
he parried some of Fish’s intentionalist arguments with the suggestion that Fish was saying 
the following: ‘[A] plausible interpretation must describe a point or theme or reading such 
that someone who intended to produce a work of the kind so described might have created 
the work being interpreted. I agree, which is why I said that asking about the intentions of 
an imagined author might be a useful way to put the question of interpretation.” 


20. Dworkin, “My Reply’’ 309. 

21. See text accompanying notes 34 sup. 

22. The equation between utterance meaning and textual meaning is not uncontrover- 
sial. For a very cogent argument on this point, see Fish, “With the Compliments of the 
Author: Reflections on Austin and Derrida,” 8 Critical Inquiry 693 (1982). 

23. In fact, such events are so common in “ordinary conversation” that the phrase “she 
heard what she wanted to hear” stands idiomatically for a kind of misinterpretation. How- 
ever, the distinction the phrase inscribes will be meaningless under Dworkin’s regime, 
unless what is “real,” as opposed to what is “imagined,” is brought to bear. 

24. An example of such criticism is the unsigned review of Northanger Abbey and Persua- 
sion by Richard Whateley in 24 Critical Rev. 352-76 (1821). 

25. See M. Mudrick, Jane Austen: Irony as Defense and Discovery 1 (1952); Harding, “Reg- 
ulated Hatred: An Aspect of the Work of Jane Austen,” 8 Scrutiny 346-55 (1940). 

26. See A. Duckworth, The Improvement of the Estate: A Study of Jane Austen’s Novels 2 
(1971); M. Mudrick, Jane Austen 155-78; Tanner, “In Between—Anne Elliot Marries a Sailor 
and Charlotte Heywood Goes to the Seaside,” in Jane Austen in a Social Context 180 (D. 
Monaghan, ed. 1981). 


27. See Auerbach, “O Brave New World: Evolution and Revolution in Persuasion,’ 112 
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Eng. Literary Hist. 112 (1972); Monaghan, “Jane Austen and the Position of Women,” in Jane 
Austen in a Social Context 105. 


28. Dworkin’s political morality hypothesis implies that a text is read according to sub- 
stantive values that are held prior to any particular reading. This is not to say that any 
reading will not necessarily involve a set of questions about how a text fits into a complex 
system of such values. However, the values themselves are there before the reading. For- 
mal values, on the other hand, cannot be stated before the reading except trivially (as, for 
example, noting that we start on the first page and stop where the text notes “the end’’). 


29. Perhaps the most familiar example of this phenomenon is the famous Carolene 
Products footnote, United States v. Carolene Prods. Co., 304 U.S. 144, 152 n.4 (1938). 


30. For example, the critic Jerome McGann calls attention to the strange fact that for 
both W.H. Auden’s ‘September, 1939” and M. Moore’s ‘Poetry,’’ quite distinct texts have 
been circulating simultaneously, each included in different collections and anthologies. He 
further argues that even for critics ignorant of the multiple texts of the poems, these texts 
are “felt” in the interpretations, because of the impact they have had on the poem’s critical 
history. See J. McGann, The Beauty of Inflections 86-87 (1985). 


31. Plays, often altered significantly in different productions, might occupy the other 
end of the spectrum. An example is the current production of Wild Honey, an unfinished 
Chekhov play substantially rewritten (and finished) for Broadway by Michael Frayn. 


32. For instance, the canonical text of Keats’s ““La Belle Dame Sans Merci’’ was estab- 
lished in 1848 in Life, Letters, and Literary Remains of John Keats 268 (R. Milnes, ed. 1848). ‘‘La 
Belle Dame” had been published only once during Keats’s lifetime: in 1819, in a literary 
magazine called The Indicator. However, the Life used another text of the poem, from the 
papers of one of its editors, which differed substantially from The Indicator text. Jerome 
McGann believes that the choice of text—which in this instance involved the changing of 
many “words” within The Indicator text—was affected by the editors’ misogyny and naive 
romanticism. However, the arguments for the text were always couched in aesthetic terms. 
In creating a ‘definitive’ text, editors change words of the text that ‘“make no sense” or 
that are not as ‘“good” as words on another text of the same poem, according to their idea of 
the effects the author must have intended—in this case to produce ‘‘beauty.”” See J. Mc- 
Gann, Beauty of Inflections 32-45. 


33. Dworkin concedes that authorial intention is dispositive when it comes to word 
meanings; yet despite this, he claims that authorial intentions are not important when it 
comes to the meaning of the work as a whole (p. 155). Yet this concession gives away the 
game. Through word meaning, authorial intention insinuates itself into every aspect of 
interpretation. Indeed, the distinction between the meanings of words in the texts and 
meaning of the work as a whole is an artificial one. An interpretation will derive its view of 
meaning ‘‘as a whole” from certain critical passages, where the identification of word 
meaning will constitute the crux of the interpretive act. 


34. See Knapp and Michaels, ‘Against Theory,’’ in Against Theory 11-30 (W. J. T. 
Mitchell, ed. 1985) for a detailed argument for this point. 


35. In “The Authority of Text,” p. 564, Michael Perry suggests that if the author’s 
intention is to be identified with “interpretation,”’ constitutional scholars should do some- 
thing else, for example, construe the Constitution ‘as the symbolization of the fundamen- 
tal, constitutive aspirations of the political tradition.” In the absence of any argument about 
how such construction of a symbol would be different from reading (or interpreting) a text, 
Perry seems simply to be changing terminology. In that case, all the arguments still apply. 
If he means construing a symbol in ordinary language, his project seems profoundly 
irrationalist. 


36. Of course, it is difficult to assess the degree of intertextual influence. | earlier char- 
acterized “On Interpretation and Objectivity” as a “later version” of an essay, “My Reply 
to Stanley Fish... .”” See note 2 sup. Yet Dworkin himself calls it a ““new essay’ that 
“draws on material” from ““My Reply” (p. 408). This is a nontrivial distinction, having to do 
with how far one can attribute arguments fielded in “My Reply” to the present Dworkin. 

If these are versions of the same essay, its passages in the earlier version might have 
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greater bearing on the arguments being presented in the later one. Of course, it is possible 
that in omitting these passages, Dworkin meant to signal that he no longer held to them. 
Even if they were different essays, arguments about the degree to which the omitted mate- 
rial revealed Dworkin’s underlying assumptions would still have to be made. 

In analyzing Dworkin, | have made an ad hoc decision about whether to consider these 
texts versions of one text, as well as deciding what it would mean, in a revision, that a 
significant argument was cut out. It is only fair to point out that such decisions would be 
likely to depend on whether the deleted material is consistent with the view that I (or any 
interpreter) have deemed “the best interpretation.” 

It cannot be too strongly emphasized that numberless subtle questions of formal struc- 
ture are sized up according to the requirements of the substantive arguments. I hope that 
my saying so does not cast me as an irrationalist. Nor do I mean to cast suspicion on my 
motives. | think I have good arguments for my view. However, there simply are no hard 
and fast rules, even when we act in good faith. The needs of the arguments that we are 
disposed to make will be a powerful interest, converting the available substance in perfect 
good faith into fodder for formal arguments and the available formal structure into fodder 
for substantive arguments. 


37. This raises the question of the importance we place on contemporaneous reports by 
the Framers on their views of what they had done. Here, it is important to distinguish 
between a Framer’s intention and his interpretation of his intention. Typically, constitu- 
tional scholars use the word “understanding” as a synonym for “intention,” so that if a 
Framer seemed to “understand” that the Constitution would permit some activity, this 
means that the activity was permitted “according to the Framers’ intentions.” However, an 
understanding, in this sense, is simply an interpretation of what the intention was. It is not 
the intention itself. Moreover, a Framer’s interpretation of his intention is not dispositive, 
although it may yield important clues. Nor does any single intention tell later interpreters 
how to aggregate the several intentions of the Framers, or those of the community that 
adopted their text. Moreover, the Framers could have no idea of the purposes for which 
later interpretation would be done. For further discussion of this point, see notes 40-41 inf. 
and accompanying text. 

Dworkin sees, but misunderstands this problem. He gives the example of John 
Fowles’s claim that his idea of what he meant by his novel The French Lieutenant's Woman 
changed after he saw the movie. At this, Dworkin points out that Fowles’s intention had 
not changed as a result of the change in Fowles’s view of his own meaning. Thus, Dworkin 
believes that author’s intentions cannot be the same as the meaning of the text. The point is 
that what Fowles had in each case was an interpretation of his intention; and this interpre- 
tation was his view of what his intention had been. Fowles’s “intention’’ had not changed, 
but his interpretation, thus his view of it, had (pp. 156-57). 


38. Dworkin, “My Reply” 311-12. 


39. There are conflicting impulses in Derridean deconstruction. Derrida in certain 
moods understands the “center” and the “truth” as functions that must and will continual- 
ly be reinscribed in every interpretation. At such moments, free play seems to signify only 
the ceaseless displacement of one interpretation by another. In other moods, free play 
seems to invade every interpretation in a way that denies legitimacy to the gesture of its 
inscription of a center. For the more radically skeptical Derrida on the problem of commu- 
nication and interpretation, see J. Derrida, “Signature Evénement Contexte,” in Marges de 
la Philosophie 365 (1972). For an essay in which the two impulses strive with and against 
each other, see Derrida, ‘Structure, Sign, and Play in the Discourse of Human Sciences,” 
in The Structuralist Controversy: The Languages of Criticism and the Sciences of Man 264-65 (R. 
Macksey and E. Donato, eds. 1972) {hereafter Derrida, ““Structure’”’]. 

There are thus two interpretations of interpretation, of structure, of sign, of free- 
play. The one seeks to decipher, dreams of deciphering, a truth or an origin 
which is free from freeplay and from the order of the sign, and lives like an exile 
the necessity of interpretation. The other, which is no longer turned toward the 
origin, affirms freeplay and tries to pass beyond man and humanism, the name 
man being the name of that being who, throughout the history of metaphysics or 
of ontotheology—in other words, through the history of all his history—has 
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dreamed of full presence, the reassuring foundation, the origin and the end of 
the game. [Ibid.] 


40. Free play is an enervating enough game for literary critics. In the realm of law, it is 
positively annihilating. Perhaps more than any discipline, law dreams of “the reassuring 
foundation . . . the end of the game” (Derrida, ‘Structure’ 265). 


41. Dworkin suggests a procedure similar to the first part of my answer; but he believes 
that it refutes the intentionalist argument. He says, “I might add that no compelling argu- 
ment has yet been produced . . . in favor of deferring to a delegate’s more concrete inten- 
tions, and that this is of major importance in arguments about whether the ‘original 
intention’ of the Framers requires abolishing, for example, racial discrimination or capital 
punishment” (p. 164). If no argument has been produced in favor of deferring to a dele- 
gate’s concrete intentions, then the problem of intention does not present hard problems; it 
still always must be decided. Moreover, it seems clear that whether such arguments have 
been mentioned, they clearly underlie the originalist position. Dworkin’s chain novel spe- 
cifically countenances, incidentally, the notion that later interpretations of prior law will 
find the meaning that had always been there, even though they articulate it for the first 
time. Otherwise, individuals will have been retroactively subject to new law, and the legiti- 
macy of Dworkin’s system would be severely undermined. In this sense, even if the argu- 
ment for concrete intention has not been articulated in those terms, it clearly is operating. 


42. See also W. Shakespeare, Othello, III.iii.360 in The Riverside Shakespeare (H. Baker, 
ed. 1974). Othello is another play turning on the problem of proof. Its action, ironically, 
depends, contrary to Hamlet's, on Othello’s impulsiveness, his speed in avenging the 
“wrong,” despite an absence of proof. 


43. Yet the play-within-the-play is subject to many interpretations. Indeed, it can be 
read as a veiled threat against Claudius himself, and Claudius’s exit as the uproar of a man 
who suddenly fears that his life is in danger. 


An Essay in the Deconstruction of Contract Doctrine 


1. For a recent compelling account of the lawyer as storyteller, see Lopez, “Lay Law- 
yering,”” 32 UCLA L. Rev. 1 (1984). 


2. For some incisive observations about the peculiar nature of legal stories, see Llewel- 
lyn, ‘What Price Contract?—An essay in Perspective,” 40 Yale L.]. 705, 720-24 (1931). 


3. If we lawyers create this world of story, then we may legitimately ask how we could 
ever transcend our own limitations to see the limitations of our creation. The answer must 
be that the stories we tell only partly constrain us. Lawyers and would-be lawyers can and 
do learn to set off their “professional” stories from their ‘‘personal” stories; in this sense, at 
least, some competing viewpoints are available to all of us. A fruitful comparison is provid- 
ed by the work of Carol Gilligan, who writes of the two different voices that members of 
our society tend to use to formulate and resolve moral dilemmas. Both voices are generally 
available to each individual, but individuals differ dramatically in the extent to which they 
use each voice, and different types of situation may provoke the use of one voice rather 
than the other (C. Gilligan, In a Different Voice (1982)). 

In addition, those who dominate the legal forum only incompletely dictate the range of 
legitimate stories. There is therefore some room for those who speak in a different voice, 
and who can use that voice to critique the dominant one. 


4. 1am using the word doctrine here in an expansive sense. I mean by it not just the 
bare-bones articulation of rules, as in ‘silence cannot generally constitute assent,’ or the 
text of a Restatement provision, but instead the rules as applied by judges and elaborated by 
commentators. A judicial opinion is therefore an instance of “doctrine,” as are the com- 
mentary and illustrations that accompany each Restatement provision. 


5. I have chosen these dualities because they are a familiar part of the discourse of 
contract doctrine. Since the nineteenth century, contract doctrine has conceived of itself as 
being about intention and not regulation, and therefore as private and not public. The 
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Second Restatement has expressed its preference for objective rather than subjective stan- 
dards of interpretation by subordinating intent to manifestation. A long-standing debate 
over the nature of consideration asks whether the requirement is one of form or of 
substance. 

Precisely because these concepts are familiar and much used, I am relying on my read- 
ers sharing at least a rough sense of what the terms convey, and how they are employed. 
This frees me from the task of having to offer initial definitions. Instead, | can ask my 
readers to explore with me the range of meaning and use of these key concepts as my 
analysis develops. Indeed, the provision of tidy definitions would be fundamentally in- 
compatible with my project, which demonstrates that each pole of a duality is best under- 
stood and defined in relation to its opposite, and in fact depends upon an (unavailable) 
prior understanding of its opposite. 

The dualities are also connected to one another by the problems of power and knowl- 
edge, ina fashion which their conceptual differentiation falsifies. Within our current doctri- 
nal framework, the shift from intent to manifestation, as I will show, is most easily viewed 
as a shift from private to public from the perspective of knowledge. The shift from sub- 
stance to form is most easily viewed as a similar shift from private to public from the per- 
spective of knowledge but can be seen as a shift from public to private from the perspective 
of power. All this is the subject of my story. 


6. Restatement (Second) of Contracts (1979) [hereafter Restatement ( Second)]|. Unless other- 
wise indicated, references in the text to the Restatement, are to the Restatement (Second) of 
Contracts. 

I present what should be understood to be a flattened, synchronic picture of the Second 
Restatement’s current signification. This picture is the reality for most students of contract, 
who come to the subject with little or no appreciation for its history, or for the role of the 
Restatements in that history. To them the Second Restatement speaks with the authority of a 
single, not a divided, voice; and its provisions are taken to announce the best articulated 
wisdom we can muster on the various topics within its scope. This is indeed one of the 
claims the Second Restatement makes, and for students it is likely to be unmitigated by the 
sophisticated understanding of differing perspectives which allows teachers to excuse evi- 
dence of internal inconsistency. Perhaps most importantly, the “frozen’’ picture of the Sec- 
ond Restatement that I paint allows us all, teachers and students, to face more directly the 
question whether any group, unanimous or divided, could have produced the internally 
consistent document the Second Restatement turns out not to be. 


7. [have found recent cases to be of particular use in the classroom. They give students 
the experience of using their own understanding of how their society works today as a 
basis for critiquing a judicial product. Otherwise students seem all too ready to assume that 
their lack of historical information prevents them from judging a result which, if it were 
contemporary, would instinctively appall them. A contemporary decision denying relief to 
a woman who lived with a man for twenty years, raised his children, helped set him up in 
business, and then was abandoned by him is harder for students to distance themselves 
from than, for example, the plight of Sister Antillico, related in Kirksey v. Kirksey, 8 Ala. 
131 (1845). 


8. F. Kessler and G. Gilmore, Contracts: Cases and Materials (2d ed., 1970) (1st ed., 1953) 
[hereafter Kessler & Gilmore]. 


9. Unfortunately the book has one severe limitation: it is now desperately out of date, 
the most recent edition having been published in 1970. At one level any such concern is 
trivial, given how many contract casebooks give pride of place to nineteenth-century cases, 
how much of doctrine is essentially the same now as then. But it does mean that the Uni- 
form Sales Act receives undue prominence, while the Uniform Commercial Code and inter- 
pretive cases get short shrift; and the Second Restatement appears only as a ghost on the 
horizon, making marginal appearances through extant Tentative Drafts. | have resolved 
this problem, for my teaching purposes, by relying heavily on the Second Restatement as a 
separate source, and by adding recent cases in a number of places, to demonstrate current 
variations on doctrinal manipulation. 


10. For the origins of this critique, see K. Marx, “On the Jewish Question,” in Early 
Writings 1 (T. Bottmore, trans. 1963). Early legal work in this genre could be said to include 
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the writings of Commons, Hale, Felix and Morris Cohen, and Kessler. Later exponents are 
those working under the loose umbrella of “critical legal studies,” with the first significant 


contribution perhaps being Kennedy, “Form and Substance in Private Law Adjudication,” 
89 Harv. L. Rev. 1685 (1976). 


11. For a critical account of this liberal conception in a nonlegal context, see C. Mac- 
Pherson, The Political Theory of Possessive Individualism 1-4, 263-77 (1962). For an account in 
the context of legal consciousness, see Mensch, “The History of Mainstream Legal 
Thought,” in The Politics of Law: A Progressive Critique 23-26 (D. Kairys, ed. 1982) [hereafter 
The Politics of Law}. 


12. It is crucial to understand that the critique is not espousing consistency or clarity or 
determinacy as its values; rather it seeks to reveal how the liberal system fails to live up to 
its expectations of itself. The flaw is measured against internal, not external, standards. 
This method of attack is frequently countered by an assertion that any “adult” understand- 
ing of the system includes the recognition that there will be “hard cases,” and that clarity 
and consistency and determinacy are not universally attainable. The response to this argu- 
ment must be, as I hope this chapter demonstrates, first, that the problems extend beyond 
the “hard case,” and second, that a system that devotes so much rhetoric to disguising 
indeterminacy, rather than frankly acknowledging it, forfeits the claim to adulthood. 


13. To take concrete examples from work that has explored this difficulty: To what 
extent do we imagine that people should have regard only for their own interests, and to 
what extent do we imagine that people should have regard for the interests of others? See 
Kennedy, ‘Form and Substance” 1713-37. To what extent do we think that people should 
be free to act, even if the consequences are injurious to others, and to what extent should 
people instead be protected against the consequences of others’ activity? See Singer, ‘The 
Legal Rights Debate in Analytical Jurisprudence from Bentham to Hohfeld,’”’ 1982 Wisc. L. 
Rev. 980-84. Our difficulties with the boundary between self and other are reiterated in our 
inability definitively to know what is or is not in our interests, and to define what counts as 
injury. 

14. In “Form and Substance,” Kennedy frames his discussion around individualism 
and altruism, rule and principle (pp. 1685-87). Singer, in “The Legal Rights Debate,’’ cen- 
ters his analysis on the distinction between self-regarding and other-regarding behavior (p. 
980); Feinman, in “Critical Approaches for Contract Law,” 80 UCLA L. Rev. 838-47 (1983), 
uses individualism and collectivism as his organizing categories. 


15. See Gordon, ‘‘New Developments in Legal Theory,” in The Politics of Law 284-89. 


16. Three helpful introductions are J. Culler, On Deconstruction: Theory and Criticism 
after Structuralism (1982); C. Norris, Deconstruction: Theory and Practice (1982); Structuralism 
and Since: From Lévi-Strauss to Derrida (J. Sturrock, ed. 1979). 


17. For an introduction, see generally Culler, “Jacques Derrida,” in Structuralism and 
Since 154; Spivak, ‘’Translator’s Preface” to J. Derrida, Of Grammatology ix (G. Spivak, trans. 
1976). 


18. See, e.g., Frug, ‘“The Ideology of Bureaucracy in American Law,” 97 Harv. L. Rev. 
1277-96 (1984); David Kennedy, ‘International Legal Structures’’ (1984) (unpublished man- 
uscript on file with author). 


19. J. Derrida, Of Grammatology 144. 


20. Ibid. An example of the dynamic of the dangerous supplement is contract doc- 
trine’s stressing of objective interpretations of contractual intent over subjective ones, in- 
voking both the difficulty of assessing subjective intent, and the loss of predictability, 
stability, certainty, and security that reliance on subjective intent would produce. Yet sub- 
jective intent retains a tolerated supplemental position in contract doctrine, being invoked 
quite explicitly to resolve certain doctrinal problems. An examination of the way in which 
subjective intent is used as supplement reveals that even as the adherence to objectivity is 
designed to banish the unreliable subjective, that very objectivity is in fact sustained only 
by its claim to incorporate and represent the subjective. Because the subjective it purports 
to represent is unknowable, however, the privileged objective loses its claim to dominance. 

The lesson of subjective intent as supplement is that the problem of knowledge, which 
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the dominant voice of doctrine purports to resolve by recourse to objective standards, has 
not in fact been contained. By assuring us that problems of understanding arise only in the 
realm of the subjective, doctrine “defers” or “displaces” the problem of knowledge, puts it 
over to some other place where it will not threaten to sabotage the project at hand. 

For an illustration of the dynamic of the dangerous supplement in Derrida’s own writ- 
ing, see his treatment of speech and writing in Rousseau’s work, Of Grammatology 141-64. 
For an illustration based on conventional understandings of the relationship between law 
and society, see Frug, ‘Ideology of Bureaucracy” 1288-89. 


21. Derrida has described the possibilities that would exist in such a world: 
“{E]verything becomes possible against the language-police; for example ‘literatures’ or 
‘revolutions’ that as yet have no model. Everything is possible except for an exhaustive 
typology that would claim to limit the owners of graft or fiction by and within an analytical 
logic of distinction, opposition, and classification in genus and species” (“Limited Inc.,” 2 
Glyph 243 (1977)). 


22. The strands of feminist theory that have most influenced my thinking are the psy- 
choanalytic work represented by N. Chodorow, The Reproduction of Mothering: Psychoanaly- 
sis and the Sociology of Gender (1978) and D. Dinnerstein, The Mermaid and the Minotaur: Sexual 
Arrangements and Human Malaise (1976); the work in literary theory exemplified by J. Culler, 
On Deconstruction 43-64; J. Fetterley, The Resisting Reader xi-xxvi (1978); and S. Gilbert and S. 
Gubar, The Madwoman in the Attic 3-104 (1979); and the work of radical French feminists 
collected in New French Feminisms (E. Marks and I. de Courtivron, eds. 1981) and described 
in Stanton, “Language and Revolution: The Franco-American Dis-Connection,”’ in The Fu- 
ture of Difference 73 (H. Eisenstein and A. Jardine, eds. 1980). Powerful examples of femi- 
nism brought to bear on legal materials and legal theory include MacKinnon, “Feminism, 
Marxism, Method, and the State: An Agenda for Theory,” 7 Signs: ]. of Women in Culture & 
Soc. 515 (1982); MacKinnon, ‘Feminism, Marxism, Method, and the State: Toward Femi- 
nist Jurisprudence,” 8 Signs: J. of Women in Culture & Soc. 635 (1983); Olsen, “The Family 
and the Market: A Study of Ideology and Legal Reform,” 96 Harv. L. Rev. 1497 (1983). 

I use the word aspire to reflect that the search for an external perspective must be con- 
ducted with the awareness that we are always problematically implicated in the dominant 
discourse from which we wish to extricate ourselves. ‘Feminism criticizes this male totality 
without an account of our capacity to do so, or to imagine or realize a more whole truth. 
Feminism affirms women’s point of view by revealing, criticizing and explaining its impos- 
sibility.” MacKinnon, “Feminism, Marxism, Method, and the State: Toward Feminist Juris- 
prudence” 637. 


23. It therefore seems unnecessary, for the purposes of this chapter, to choose among 
these critiques, although when it comes to looking behind and beyond doctrine to ask what 
is perpetrated through it, my own first commitment is to assess how women are viewed 
and treated in legal contexts. 


24. 
Anything we know is outside 
of rational expression. Do we know 
anything? No, of course we don’t. 
What we know is not true and what is true 
is beyond our knowing; knowing is not the point. 
But we are aware of something and, in that sense, 
we know. ... 
[W. Bronk, “Rational Expression,” in Life 
Supports: New and Collected Poems 210 (1982)] 


25. The work of Foucault offers a highly relevant model, in its intricate examination of 
the relationship between knowledge and power, or the “régime du savoir,” as it operates in 
the development of both social institutions and disciplines of learning, and their interac- 
tion. See, e.g., M. Foucault, The History of Sexuality (1978); Foucault, “Afterword: The Sub- 
ject and Power,” in H. Dreyfus and P. Rabinow, Michel Foucault: Beyond Structuralism and 
Hermeneutics 208 (1982). On the methodology of “thick description,” see C. Geertz, The 
Interpretation of Cultures 3-30 (1973) (discussing use of this technique in anthropological 
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research to produce ethnographic descriptions that advance interpretive rather than scien- 
tific theory of culture). 


26. To borrow from Kessler: “The freedom of contract dogma is the real hero or villain 
in the drama . . . but it prefers to remain in the safety of the background if possible, leaving 
the actual fighting to consideration and to the host of other satellites—all of which is very 
often confusion to the audience which vaguely senses the unreality of the atmosphere’ 
[Kessler, ‘‘Contracts of Adhesion—Some Thoughts about Freedom of Contract,” 43 Colum. 
L. Rev. 639 (1943)]. 


27. See, e.g., P. Atiyah, The Rise and Fall of Freedom of Contract 405-8 (1979) (tracing the 
emergence of will theory in late eighteenth and early nineteenth centuries). 


28. “[W]hen both parties will the same thing, and each communicates his will to the 
other, with a mutual engagement to carry it into effect, then (and not till then) an agree- 
ment or contract between the two is constituted.” Haynes v. Haynes, 1 Dr. & Sm. 426, 433, 
62 Eng. Rep. 442, 445 (1861). 


29. See, e.g., Dickinson v. Dodds, 2 Ch. D. 463 (1876); Raffles v. Wichelhaus, 2 Hurl. & 
C. 906, 159 Eng. Rep. 375 (Ex. 1864), and the discussion of these cases in G. Gilmore, The 
Death of Contract 28-29, 35-42 (1974). 


30. See, e.g., P. Atiyah, Rise and Fall 407-8; Cohen, “The Basis of Contract,’’ 46 Harv. L. 
Rev. 575-78 (1933); Feinman, “Critical Approaches” 831-32. 


31. “There is no contract without assent, but once the objective manifestations of as- 
sent are present, their author is bound.” Kessler, “Contracts of Adhesion’ 630. “The thing 
which characterizes the law of contracts and conveyances is that in this field forms are 
deliberately used, and are intended to be so used, by the parties whose acts are to be 
judged by the law.” Fuller, ‘“Consideration and Form,” 41 Colum. L. Rev. 799, 801 (1941). 
Fuller also suggests that autonomy is dependent upon “security of transactions,” and that 
“security of transactions’ is by-and-large guaranteed by objective interpretation, even 
though objective interpretation may defeat party intention in particular instances. Ibid., p. 
808. 


32. ‘Contractualism in the law, that is, the view that in an ideally desirable system of 
law all obligation would arise only out of the will of the individual contracting freely, rests 
not only on the will theory of contract but also on the political doctrine that all restraint is 
evil and that the government is best which governs least. This in turn is connected with the 
classical economic optimism that there is a sort of preestablished harmony between the 
good of all and the pursuit by each of his own selfish economic gain’’ (Cohen, “Basis of 
Contract’ 558). 


33. Ibid., p. 562. See also Feinman, ‘‘Critical Approaches” 834. 


34. Jerome Frank is an exception, in that he did consistently focus on the problematic 
relationship between subjective and objective in the area of contractual interpretation. On 
occasion, he stresses the vagaries of competing idiosyncratic subjectivities, as, for example, 
in Zell v. American Seating Co., 138 F.2d 641, 647 (2d Cir. 1943), rev’d, 322 U.S. 709 (1944) 
(per curiam), reprinted in Kessler and Gilmore, Contracts 679. See text accompanying note 
110 inf. Elsewhere, he suggests the possibility for a more systematic imposition of cultural 
norms. See, e.g., J. Frank, Courts on Trial: Myth and Reality in American Justice 309 (1969). 


35. See, e.g., Restatement (Second) § 4 comments a & b. 


36. 29 Pa. 465 (1857). The case is reprinted in Kessler and Gilmore, Contracts 120. In this 
account I am indebted to Duncan Kennedy, who discusses the emergence of the modern 
concept of quasi contract in ‘‘The Rise and Fall of Classical Legal Thought: 1850-1940,”’ 19- 
24 (chap. 4) (1975) (unpublished manuscript on file with author). 


37. The suit also involved repayment of a loan, but that aspect is not treated here. 
38. Hertzog, 29 Pa. at 465. 
39. Idem at 466. 


40. Idem at 467; see also Restatement (Second), § 4 comments a & b (presenting parallel 
modern treatment of different types of contracts). 


Notes 479 


. Hertzog, 29 Pa. at 467. 

. See idem (quoting 2 W. Blackstone, Commentaries *443). 
. 29 Pa. at 467. 

. Idem at 468 (emphasis in original). 

45. Idem. 

46. Idem at 467. 

47. Idem. 

48. Idem (emphasis added). 

49. Idem at 468. 

50. Idem at 470. 

51. See idem at 467 (quoting 2 W. Blackstone, Commentaries at *443). 
52. 26 Pa. at 468. 


53. Idem at 469. Judge Lowrie wrote, “If we find, as ascertained circumstances, that a 
stranger has been in the employment of another, we immediately infer a contract of hiring, 
because the principles of individuality and self-interest, common to human nature, and 
therefore the customs of society, require this inference” (idem). 


ESBS 


54. Idem. “But if we find a son in the employment of his father,” Lowrie writes, “we 
do not infer a contract of hiring, because the principle of family affection is sufficient to 
account for the family association, and does not demand the inference of a contract” 
(idem). 

Actually Lowrie goes further in his analysis of father-son employment. On the one 
hand, it demeans sons to put them in the legal position of hired servants, when they are 
characteristically much superior. On the other, the son who fails to strike out on his own is 
a burden to his father; the father supports such a son because he “‘lack[s] the energy and 
independence necessary for such a course,” not because the father desires to employ him 
(idem). On this reading the son is inferior to the hired servant. 


55. Idem. 

56. Idem. 

57. Idem at 470-71. 
58. idem at 471. 


59. Costigan, ‘‘Implied-in-Fact Contracts and Mutual Assent,”’ 33 Harv. L. Rev. 376 
(1920). 


60. Ibid., p. 383. 


61. Ibid. pp. 384-85; see also Whittier, “The Restatement of Contracts and Mutual As- 
sent,” 17 Calif. L. Rev. 450-51 (1929) (role of custom and common understanding in implica- 
tion (in fact) of promises). 

62. Costigan, “Implied-in-Fact Contracts’ 378. 

63. Ibid., p. 390. 

64. He suggests that his earlier discussion of Vickery v. Ritchie, 202 Mass. 247, 88 N.E. 
835 (1909), reprinted in Kessler and Gilmore, Contracts 139, has “foreshadowed” this dem- 
onstration (Costigan, “Implied-in-Fact Contracts’ 390). It has not. Later in the article, he 
refers back to the earlier discussion and he claims that “the real nature of the primary 
right . . . was contractual” (ibid., p. 400 n.37). It is not clear why. 

65. See Part 1A. sup. 

66. Cohen, “Basis of Contracts” 577. 


67. Ibid., p. 589. Fuller is elaborating a similar idea when he details the “channeling 
function” of consideration. Fuller, ‘Consideration and Form’ 801-3. 


68. “[W]hile this objection has become familiar,’ Cohen writes, ‘it has not been very 
effective. The force of the old ideas, embodied in the traditional language, has not always 
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been overcome even by those who like Langdell and Salmond profess to recognize the 
fictional element in the will theory” (‘Basis of Contracts’ 75). 


69. Thus, the promise “may be stated in words either oral or written, or may be in- 
ferred wholly or partly from conduct.” Restatement (Second), § 4. Comment a elaborates: 
“Contracts are often spoken of as express or implied. The distinction involves, however, no 
difference in legal effects, but lies merely in the mode of manifesting assent. Just as assent 
may be manifested by words or other conduct, sometimes including silence, so intention to 
make a promise may be manifested in language or by implication from other circum- 
stances, including course of dealing or usage of trade or course of performance” (ibid.). 

See also ibid. § 19 comment a (assent may be manifested in words or in acts, with no 
distinction as to effect of promise). 


70. Ibid. § 4 comment b. 


71. ‘“‘Quasi-contracts have often been called implied contracts or contracts implied in 
law; but, unlike true contracts, quasi-contracts are not based on the apparent intention of 
the parties to undertake the performances in question, nor are they promises. They are 
obligations created by law for reasons of justice. Such obligations were ordinarily enforced 
at common law in the same form of action (assumpsit) that was appropriate to true con- 
tracts, and some confusion with reference to the nature of quasi-contracts has been caused 
thereby” (ibid.). 


72. Ibid. 

73. See Restatement of Restitution: Quasi Contracts and Constructive Trusts (1937). 
74. Restatement (Second), § 4 comment b. 

75. Ibid. 

76. Ibid. § 19 comment a. 

77. Ibid. 

78. Ibid. 


79. The Second Restatement provides an example apparently intended to provide further 
reassurance. See ibid. § 19 comment a, illustration 1. The example involves a claim ‘against 
a decedent's estate for services rendered’’—the Hertzog situation (ibid. § 19 comment a). 
Because one of the parties to the relationship is dead, his “words” are unavailable as evi- 
dence; because of the Dead Man’s Statute, words exchanged between the parties are proba- 
bly also inadmissable. Conduct and circumstance are therefore peculiarly preponderant as 
evidence of whether “services were rendered gratuitously” (ibid.). The carefully delimited 
parameters of the hypothetical convey a message: only in exceptional circumstances do 
courts risk crossing the line between enforcing private agreement and imposing external 
obligations; “‘publicness’’ will not invade the area of the express contract. 


80. See Kessler and Gilmore, Contracts 116-19. 

81. Ibid., p. 117. 

82. Ibid. (quoting T. Parsons, The Structure of Social Action 311 (1949)). 
83. Kessler and Gilmore, Contracts 117. 


84. Ibid., p. 118 (quoting J. Clark, Social Control of Business 100 (2d ed. 1939)). In support 
of this proposition, Kessler and Gilmore cite Home Bldg. & Loan Ass‘n v. Blaisdell, 290 
U.S. 398 (1934). See Kessler and Gilmore, Contracts 118. 


85. Kessler and Gilmore, Contracts 118. 

86. Ibid., p. 119. 

87. Ibid. 

88. Ibid. 

89. Ibid. 

90. Ibid. 

91. See Kessler and Gilmore, Contracts 35-38. 
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92. G. Gilmore, Death of Contract 41-44; see notes 103-5 inf. and accompanying text. 
93. See, e.g., Costigan, ‘‘Implied-in-Fact Contracts’; Whittier, “Restatement” 442-44. 
94. Restatement (Second), § 2(1). 

95. Ibid. § 2(1) comment b. 

96. Ibid. § 2(1). 

97. Ibid. § 18. 


98. See Farnsworth, “ ‘Meaning’ in the Law of Contracts,” 76 Yale L.]. 943-45 (1967). 
This subjective theory of formation was firmly established by the end of the eighteenth 
century. See, e.g., Adams v. Lindsell, 106 Eng. Rep. 250 (K.B. 1818), reprinted in Kessler 
and Gilmore, Contracts 268; Cooke v. Oxley, 100 Eng. Rep. 785 (K.B. 1790), reprinted in 
Kessler and Gilmore, Contracts 239; Williston, ‘“Freedom of Contract,’’ 6 Cornell L.Q. 368 
(1921). 


99. Farnsworth, “Meaning” 945. Gilmore stresses the extent to which residual reliance 
on the subjective “meeting of the minds” standard continued to characterize such later 
cases as Raffles v. Wichelhaus, 159 Eng. Rep. 375 (Ex. 1864), reprinted in Kessler and Gil- 
more, Contracts 709, and Dickinson v. Dodds, 2 Ch. D. 463 (Ch. Div’! Ct. 1876), reprinted in 
Kessler and Gilmore, Contracts 240. G. Gilmore, Death of Contract 35-44. 


100. Holmes, ‘The Theory of Legal Interpretation,”’ 12 Harv. L. Rev. 417 (1899). 
101. Ibid., p. 417. 

102. Ibid., pp. 417-18. 

103. See Raffles, 159 Eng. Rep. 375. 


104. See Holmes, “Theory of Legal Interpretation” 417-18. As Gilmore comments, 
“The magician who could ‘objectify’ Raffles v. Wichelhaus . . . could, the need arising, objec- 
tify anything. But why bother?” (Death of Contract 41). 


105. 1S. Williston, Law of Contracts § 95 (3d ed. 1957), reprinted in Kessler and Gilmore, 
Contracts 707. 


106. Hotchkiss v. National City Bank, 200 F. 287, 293 (S.D.N.Y. 1911), aff'd, 201 F. 664 
(2d Cir. 1912), aff'd, 231 U.S. 50 (1913), reprinted in Kessler and Gilmore, Contracts 707. 

By making bishops his oracles, Hand has fudged the issue of how they would show 
that their divination of intent was the correct one; if they were mere humans with no spe- 
cial access to higher authority, we might imagine that they too would have to rely on mani- 
festations. This would change the nature of the exercise from a simple privileging of 
manifestation (and disregard for intent) to an exercise in which certain manifestations were 
given priority over others by a standard other than that of intent. The parol evidence rule is 
a perfect example of this. Williston’s objectivism turns out to have very specific implica- 
tions for the application of that rule, but they are implications that depend not just on the 
privileging of manifestation over intent, but also the privileging of some manifestations 
over others. See text accompanying notes 130-54 inf. (treatment of parol evidence rule). 


107. Ricketts v. Pennsylvania R.R., 153 F.2d 757, 761 (2d Cir. 1946) (Frank, J., concur- 
ring). Judge Frank’s concurrence is excerpted in Kessler and Gilmore, Contracts 707. 


108. ‘[I]n part at least, advocacy of the ‘objective’ standard in contracts appears to have 
represented a desire for legal symmetry, legal uniformity, a desire seemingly prompted by 
aesthetic impulses.” Ricketts, 153 F.2d at 761 (Frank, J., concurring) (citation omitted). 

109. These arguments suggest, first, that for most people there is no coercion in impos- 
ing an external standard on their behavior, since that standard is one they have already 
internalized and, second, that even when the external standard has not already been inter- 
nalized, it can be, without notable cost, and indeed with advantage. The first argument 
assumes that law follows fact, the second that fact follows law. 


110. Zell v. American Seating Co., 138 F.2d 641, 647 (2d Cir. 1943), rev'd, 322 U.S. 709 
(1944) (per curiam), reprinted in Kessler and Gilmore, Contracts 679. 


111. Ricketts, 153 F.2d at 761 (Frank, J., concurring). 
112. 94 Vt. 345, 111 A. 343 (1920). 
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113. Idem at 347-48, 111 A. at 344. 
114. Idem at 348, 111 A. at 344. 
115. Idem, 111 A. at 34445. 

116. Idem, 111 A. at 345. 

117. Idem. 

118. Idem (citation omitted). 

119. Idem at 349, 111 A. at 345. 
120. Idem at 348, 111 A. at 345. 


121. Justice Powers’s fervor for the rule is further demonstrated by his refusal to con- 
sider the evidence as demonstrating what time would be reasonable under the circum- 
stances, because the parties had not offered it on that basis (idem at 349, 111 A. at 345), and 
his assumption that the oral conversations referred to took place before the written contract 
was executed, despite the silence of the record on that point (idem). 


122. Powers does stress the primacy of the ‘‘rule’”’ (idem at 348, 111 A. at 344), as well as 
the fact that it would be “illogical and wrong” to decide otherwise (idem at 348, 111 A. at 
345). 

A nice counterpoint is provided by Garden Plaza Corp. v. S.S. Kresge Co., 78 N.J. 
Super. 485, 189 A.2d 448 (N.J. Super. Ct. App. Div. 1963): “[E]xperience teaches that lan- 
guage is so poor an instrument for communication or expression of intent that ordinarily all 
surrounding circumstances and conditions must be examined before there is any trustwor- 
thy assurance of derivation of contractual intent, even by reasonable judges of ordinary 
intelligence, from any given set of words which the parties have committed to paper as 
their contract” (idem at 496, 189 A.2d at 454). The judge justifies the fullest consideration of 
“surrounding and antecedent circumstances and negotiations” (idem). If “intent’’ has thus 
been raised to primacy, however, the necessity for a residual commitment to ‘“manifesta- 
tion” finds expression in the limitation—exactly converse to Powers’s statement of the ex- 
ception to his version of the rule—that the court's interpretation must be ‘‘one ‘which the 
written words will bear’ ’’ (idem at 497, 189 A.2d at 455 (quoting Deerhurst Estates v. Mead- 
ow Homes, Inc., 64 N.J. Super. 134, 149, 165 A.2d 543, 551 [N.J. Super. Ct. App. Div. 
1960])). 


123. I have already identified the first version as a “fact leading law’’ argument, and 
the second as a “‘law leading fact’’ argument. See note 109 sup. For an illustration of the two 
themes conflated to provide a perfectly circular argument, see Baron Alderson’s opinion in 
Hadley v. Baxendale, 9 Ex. 341, 355, 156 Eng. Rep. 145, 151 (1854), reprinted in Kessler and 
Gilmore, Contracts 1023. 


124. Section 203 reads: 
In the interpretation of a promise or agreement or a term thereof, the following 
standards of preference are generally applicable: 
(a) an interpretation which gives a reasonable, lawful, and effective meaning to 
all the terms is preferred to an interpretation which leaves a part unreasonable, 
unlawful, or of no effect; 
(b) express terms are given greater weight than course of performance, course of 
dealing, and usage of trade, course of performance is given greater weight than 
course of dealing or usage of trade, and course of dealing is given greater weight 
than usage of trade; 
(c) specific terms and exact terms are given greater weight than general language; 
(d) separately negotiated or added terms are given greater weight than standard- 
ized terms or other terms not separately negotiated [Restatement (Second), § 203]. 


125. Ibid. § 203 comment a (emphasis added). 
126. Ibid. | 
127. Ibid. 


128. Cf. ibid. § 154, which, in the area of mistake, provides just such a candid expres- 
sion of the limitations of the rule formulated. 
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129. Ibid. § 203 comment a. 

130. See ibid. § 209. 

131. See ibid. 

132. See, e.g., ibid. §§ 215-16. 

133. E.g., Corbin, “The Parol Evidence Rule,” 53 Yale L.J. 603, 609-10 (1944). 

134. On the use of external evidence to show that a writing is integrated, see Restate- 
ment (Second), § 209 comment c. Such evidence is admissible even when the writing purports 
to announce its integrated nature: “Written contracts, signed by both parties, may include 
an explicit declaration that there are no other agreements between the parties, but such a 
declaration may not be conclusive” (§ 209 comment b). On the use of external evidence to 
show whether the writing is a complete or only a partial integration, and whether collateral 
agreements exist, see ibid. § 210. “[A] writing cannot of itself prove its own complete- 
ness...” (ibid. § 210 comment b). 

135. Ibid. § 212. As § 212 comment b explains, “[MJeaning can almost never be plain 
except in a context.” 

136. Ibid. §§ 214, 217. Section 214 provides that ‘evidence of prior or contemporaneous 
agreements and negotiations” is available for the purpose of establishing “illegality, fraud, 
duress, mistake, lack of consideration, or other invalidating cause.’ Section 217 excludes 
orally agreed-upon conditions to a written agreement from the ambit of the integrated 
agreement. 

137. Cf. Hurst v. Lake & Co., 141 Or. 306, 315, 16 P.2d 627, 630 (1932), reprinted in 
Kessler and Gilmore, Contracts 673 (evidence of custom should not be excluded, even 
though instrument is nonambiguous on its face). 

138. See text accompanying notes 124-29 sup. 

139. “Whether a writing has been adopted as an integrated agreement is a question of 
fact to be determined in accordance with all relevant evidence” (Restatement (Second), § 209 
comment c). 

140. “[W]ide latitude must be allowed for inquiry into circumstances bearing on the 
intention of the parties” (ibid. § 210 comment b). 

141. “Writings do not prove themselves; ordinarily, if there is dispute, there must be 
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“Contemporary theory has usefully analyzed how alternative 
modes of interpretation produce different meanings, how 
reading itself is constituted by the variable perspectives of 
readers, and how these perspectives are in turn defined by 
prejudices, ideologies, interests, and so forth. Some theorists 
have argued persuasively that textual meaning, in literature 
and in literary interpretation, is structured by repression and 
forgetting, by what the literary or critical text does mot say as 
much as by what it does. All these claims are directly relevant 
to legal hermeneutics, and thus it is no surprise that legal 
theorists have recently been turning to literary theory for 
potential insight into the interpretation of law. This collection 
of essays is designed to represent the especially rich interac- 
tion that has taken place between legal and literary her- 
meneutics during the past ten years.” 

—From the Preface 
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